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[Filed April 28, 1958] 
JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 


Grand Jury Impanelled February 27, 1958, Sworn in on March 4, 


THE UNITED STATES OF AMERICA: Criminal No. 421-'58 | 


v. * Grand Jury No. 476-58 


WILLIAM H. PERRY 
ALONZO CRAWFORD 
ARTHUR BEARDS 
WILLIAM B. PROCTOR 


469-5 
ate 
473-5 

474-58 


JAMES E, DAY : Vio. 22D,C.C. 1501, 1502 


The Grand Jury charges: 


Continuously during the period from about December 16, 1957, to 
about January 28, 1958, within the District of Columbia, William H. 
Perry, Alonzo Crawford, Arthur Beards, William B. Proctor and James 


E. Day were concerned as owners, agents and clerks, and in other ways, 


in managing, carrying on and promoting a lottery known as the numbers 


game. 
SECOND COUNT: 


On or about January 28, 1958, within the District of Columbia, 
William H. Perry and Alonzo Crawford knowingly had in their possession 
and under their control notations, records, receipts, tickets, certificates, 
bills, slips, tokens, papers and writings, current and not current, used 


and to be used in a lottery known as the numbers game. 
THIRD COUNT: 


On or about January 28, 1958, within the District of Columbia, 
Arthur Beards knowingly had in his possession and under his control 
notations, records, receipts, tickets, certificates, bills, slips, tokens, 


2 
papers and writings, current and not current, used and to be used in a 


lottery known as the numbers game. 


/s/ Oliver Gasch 
Attorney of the United States in and for 


A TRUE BILL: the District of Columbia 


*x* * * 


Foreman. 


[ Filed May 2, 1958] 
PLEA OF DEFENDANT 
On this 2nd day of May, 1958, the defendants 1-William H. Perry; 
2-Alonzo Crawford; 3-Arthur Beards; 4-Wm. B. Proctor; 5-James E. 
Day, appearing in proper person and by his attorney 1&2: T.E. McKenzie; 
3: Myron Ehrlich (Not present); 4&% Joseph Sitnick, being arraigned in 
open Court upon the indictment, the substance of the charge being stated 
to him, each pleads not guilty thereto. 
By direction of 


BURNITA SHELTON MATTHEWS 


Presiding Judge 
Criminal Court #3 


Present: 
United States Attorney 


By T. Flannery 
Assistant United States Attorney 


* * * 


ne 


[Filed September 28, 1959] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D.C. | 
Monday, December'1, 1958 


The above-entitled matter came on for trial before the HONORABLE 
JOHN J. SIRICA, Judge, United States District Court for the District of 
Columbia, anda jury, at 2:58 p, m. | 

APPEARANCES: 

For the Government: 


THOMAS A. FLANNERY, 
Assistant United States Attorney 


For the Defendants: 


T. EMMETT McKENZE, Esquire 
JOSEPH SITNICK, Esquire 


* * * * 
THE COURT: Will counsel come to the bench. 
(At the Bench:) 
* * * * * 
THE COURT: What I think I will do is let you identify the case and 
the witnesses you expect will testify. Then I will question the jury on 
voir dire, and I will listen to any questions you wish to have pro- 
pounded to the jury. 
MR. McKENZIE: That's what I want to talk to you about. | 
I had a written motion challenging the Grand Jury. I guess I have 
that same situation here. I want you to ask this question because I think 
it is detrimental to have the defense counsel do that. | 
I want you to inquire, if Your Honor sees fit, whether they gamble 
or have gambled in any form or fashion in the District of Columbia. 
THE COURT: I will hear the Government on that. ! 
MR. FLANNERY: I suppose I would have no objection to that. I 
remember one time though about six months ago Mr. McKenzie wanted 
to turn out most of the jurors who played bingo at one time or another 
and, well, the upshot of the whole thing -- whoever tried that case let 


them sit anyway. 
* 


* * * * 
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THE COURT: Do you think you are going to get a whole jury panel 
that never ganbled? 

MR. McKENZIE: I am not interested in that element of it. The 
applicable statute provides that making of bets, or wagers, any chance 
in a lottery is unlawful. Isay bingo, church raffles, and all that kind 
of stuff is gambling of some form. 

I am of this opinion: first, you are going to have a jury comprised 
mostly of Government employees. They are citizens of the United States 
who pledge to support and uphold the Constitution of the United States and 
the laws passed thereto. So by violating that statute, they have broken 
that -- Considering the fact they are permitted to violate that law as they 
see fit would, in my mind, disqualify them from being a good and lawful 
person, which is one'of the requirements a juror must meet, as used to 
be the case in the prohibition days where these fellows figured they had 
the right to disobey prohibition laws any time they were thirsty. 

A fair and impartial juror will not be a person who thinks he may 
violate an applicable statute at his convenience. If a person plays bingo, 
makes numbers bets or gambles in some fashion, violates the statute and 
is allowed to sit on the jury, the defendant is deprived of a fair and im- 
partial jury. 

THE COURT: Have you tried many of these cases? 

MR. FLANNERY: Yes, sir. 

THE COURT: Do you know whether it is customary to ask such a 
question ? 

MR. FLANNERY: Iam quite sure Judge Youngdahl -~- 

MR. McKENZIE: He declined. He wouldn't let me do it. He cal- 
led me to the bench and he said in substance, What you are trying to do, 

for whatever the purpose, will result in no jury, so therefore Iam 
going to ask them if they gamble and if that would affect their verdict be- 
cause we would have a jury comprising of maybe one not gambler. He 
asked them in substance, did the fact they had gambled at one time or 
another if that would prevent them from rendering a fair and impartial 


verdict -- something in that manner. That's as far as he would go. 
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MR. FLANNERY: I think that would be sufficient. 
THE COURT: Then you probably want to ask them if they did 
gamble ? | 
MR. McKENZIE: I would inquire exh@istively. I would inghire if 
gambling had been detrimental financially and to their economic well- 
being of themselves or their family. | 
THE COURT: If you were trying a narcotics case, I could see the 
purpose. This is the same situation as during the prohibition. It wasn't 
unlawful for people to drink whisky but it was unlawful to sell whisky or 
transport whisky from one place to another. 
You say it is unlawful to bet? 
MR. McKENZIE: Under the section of the code -- It isa sibsection 
of the general provision. 
THE COURT: Under the particular charges contained in this indict- 
ment, is it unlawful for people to bet in a numbers game ? | 
MR. McKENZIE: That section is not included in that indictment but 
it is part of this code. 
I might add this, the last time we were here you suggested | this had 
been in litigation before. 
THE COURT: Did I deny the motion in this case? | 
MR. McKENZIE: At that time, I was trying to attack the Grand 
Jury. 
THE COURT: Do you know of any case in the Court of Appeals that 
supports your @pgument ? 
MR. McKENZIE: I have searched the books. I couldn't find any 
case for me or against me. 
THE COURT: Wouldn't this answer the question if I asked: Are any 


of you members of the prospective jury prejudiced against any person 
charged with violation of the numbers game ? Does any reason present 
itself to any member of the panel why you could not sit in this cage and 
render a fair and impartial verdict, based solely on the evidence and the 
law? Wouldn't that cover it? 
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MR. SITNICK: May I make a suggestion? Some of these people 
might be players of numbers game, but I doubt very much if you would 
get them to admit it. | If it be a fact and they are honest and they are 
numbers players, there might be definitely a prejudice against people 
with whom they play. 

THE COURT: I have never heard the question asked before and, 
frankly, I never thought you could disqualify a person because they 
might have played the horses or bet on numbers. I don't think that in 
itself would make them prejudiced. 

The statute tries to stamp out the so-called evil of the persons 
who actually conduct the game and accept money by way of wages, et- 
cetera. I think that is the purpose of the law: it isn't to punish the 
players, the people who gamble; it is the people who accept bets and set 
up gambling tables that that part of the statute is concerned with. 

MR. SITNICK: I suppose the purpose of the voir dire is to ascer- 
tain if certain activity of a juror might affect his mental attitude towards 
the defendants. 

THE COURT: Do you object to this question ? 

MR. FLANNERY: In its present form, after reflection, I think I 
will object to it. I think a question along the lines as to whether or not 
a juror is prejudiced against someone who gambles -- 

MR. McKENZIE: Of course, I don't agree with that. 

THE COURT: If you say there is no case in the Court of Appeals 


on that then, if there is a conviction, it might be a good case to get the 


Court of Appeals to make a ruling on. 
10 MR. McKENZIE: I can get you the statute. 

THE COURT: I am talking about these particular charges in the 
indictment. I ask you if a player would be equally as guilty as the defend- 
ants under a given set of facts. They are charged with certain violations 
of the gaming statute and conducting a lottery and possession of lottery 
tickets. I don't think I can ask that question, Mr. McKenzie. 


MR. McKENZIE: I am just making a record. 
* * * * 


q 
SAMUELE. CARTER 
* * * 
DIRECT EXAMINATION 
BY MR. FLANNERY: 
* * * * x 
You are a member of the Metropolitan Police Force, are you 
. Yes, sir, Iam. | 


. Attached to the Gambling Squad? A. Yes, sir, Iam. 
* * * * * 


On that date, December 16, 1957, were you working in a more 
or less undercover capacity with the Gambling Squad? A. Yes, sir, I 
was. 


* * * * * 

oe | 
Q. On that day, namely December 16, 1957, what did you do in 
connection with this case? fe About 2:20 p.m. on that date I was 


making observations along with two other officers in the 2700 block of 
Georgia Avenue, N. W. 

Q. That is in the District of Columbia? A. Yes, sir. 

Q. Who were the other two officers? A. Officers Julius Durham 
and William J. Poyner. | 

Q. All right, and what did you do on that day with those two officers 
or what did you see? A. About 2:20 p.m. we observed the defendant, 
William Proctor -- | 

MR. FLANNERY: For the record, do you see William Proctor 
here today ? 

THE WITNESS: Yes, sir; the gentleman in the blue coat on the 


right. 
* * * ae * 


22 Q. What did you see him do? A. He parked Tip Top Cab No. 103 


pearing District license tags HE 371. 
Q. And after he parked that taxicab, what else did you see him do? 
A. He entered the premises 2724 Georgia Avenue, Northwest, where he 
| 
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remained about five' minutes; and in about five minutes the Defendant 
Proctor, along with the Defendant Day, was observed to leave the 


premises. 
* * * * 


THE COURT: Just say what you saw, Officer. 

THE WITNESS: I observed them leave the premises 2724 with 
pockets bulging and'they got into the cab and was followed to the unit 
block of P Street, Northeast. 

* * * * * 
23 THE WITNESS: * * * I followed them toward the unit block of P 
Street, Northeast. 
BY MR. FLANNERY: 
Q. Allright. Now, you said you saw the defendant Day. Do 
you see him here today? A. Yes, sir. 

Q. Where ishe? A. He is the third man from the left seated at 

the table. 
* * * * * 

Q. You say one of these people had bulging pockets? A. Yes, 

sir; they had bulging pockets when they left the premises 2724 Georgia 
24 Avenue, Northwest. 

Q. What do you mean by “bulging pockets"? A. The defendant 
Proctor, his right pocket appeared to be full. The defendant Day, his 
left pants pocket, and in his jacket, left pocket, he had similar bulges. 

Q. Did that conclude your observation on that day? A. After 
they got into the unit block of P Street, Northeast, the defendant Proctor 
got out of the cab with pockets bulging and got into a 1947 Pontiac sedan, 
bearing D.C. tazs RW 131. He remaineda short time, departed from the 
Pontiac minus the bulges and got back into the cab with Proctor operating 
the cab and drove away. 

Q. Would you tell us where the Pontiac was parked? A. It was 
parked in the unit block of P Street near Florida Avenue, closer to 
Florida Avenue. 
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Is that Northeast or Northwest? A. Northeast. 
Q. In the District of Columbia? A. Yes. 


* * * * * 
I 


Q. Now, when was the next day you made observations in connec- 
tion with this case? A. December 18, 1957. 
Q. Very well. Now, what did you do on December 18, 1987, in 
connection with this case? A. About 2:10 p.m., I was making obser- 
vations in the 2700 block of Georgia Avenue, Sorawest and I observed 
the defendant William Proctor to drive down Georgia Avenue and jhe 
double parked in front of 2724 Georgia Avenue and I observed the defend- 
ant Day come out of premises 2724 with pockets bulging and got into the 
cab with Mr. Proctor and Day and I followed them to the unit block of P 
Street, Northeast -- 
THE COURT: Unit block. What do you mean by that? 
THE WITNESS: The first block of P Street. 
THE COURT: All right, I just wanted to clarify what you meant by 
unit block. | 
THE WITNESS: -- where they were observed by me to park the 
cab and Mr. Proctor got out of the cab with a brown paper bag and got 


into the 1947 Pontiac again on this day, and he departed a short time 


later minus the bag and got into the cab and drove away. 
26 Q. Is that the same 1947 Pontiac you had seen the other ae ? 
A. Yes, sir. 
THE COURT: Excuse me. We will take a ten-minute recess at 
this time. | 
(At this point, 3:00 p.m., a recess was taken. ) 
BY MR. FLANNERY: 

Q. Officer Carter, you just testified about December 18. | Now, 
did there come a day subsequent to December 18 when you made certain 
observations in this case? A. Yes, sir. 
Q. When was the next day that you made observations ? h. Decem- 
ber 19. 
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Q. Very well. Now, what did you do on December 19? A. Well, 
L arrived in the unit block of P Street, Northeast, around 2:20 p.m. and 
as I arrived, I observed Tip Top Cab No. 103 being parked in the unit 
block of P Street, Northeast beside the 1947 Pontiac. I walked across 
the intersection and I observed Mr. Proctor getting into this 1947 Pontiac 
and stay a short time. I don't know on that day just what he did or whether 
his pockets were bulging. He got in the car and remained a short time and 

returned to the 1956 Plymouth cab and drove away. 

Q. Did you observe anything else on that day? A. On that day, I 
observed Mr. Perry. 


Q. By Mr. Perry, who do youmean? A. He is sitting next to 


Mr. Proctor. 

Q. At counsel table? A. Yes, sir. 

Q. May the record indicate the witness has identified the defendant 
Perry? 

THE COURT: The record will indicate that. 

THE WITNESS: I observed him to make several trips into that 1947 
Pontiac and departed shortly. He got into the car, remained a short time 
and then left the Pontiac automobile. 

About 2:55 I observed an unidentified colored male operating a 1949 
maroon Plymouth park alongside the 1947 Pontiac. He got out of the Ply- 
mouth and got into the Pontiac and departed the Pontiac carrying a large 
paper bag. 

BY MR. FLANNERY: 

Q. Did he have a bag when he went to the Pontiac? A. No, sir; 
he took a bag from the Pontiac and got back into the 1949 Plymouth, 
bearing Maryland license tags. He turned around in the unit block of P 
Street and drove to Florida Avenue and P Street where the defendant 

Perry was observed -- 

Q. Did you see this? A. Yes. 

Q. You may proceed. A. Mr. Perry was observed by me to leave 
the service station at Florida Avenue and P Street, Northeast, and he 
stood for a while talking for a while to an unidentified colored male in the 
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1949 Plymouth. Then the unidentified male drove east on Florida 
Avenue, Northeast. I lost him about 5th and Florida Avenue, Northeast. 
Q. Does that conclude your observations made on that date ? 


A. Yes, sir. 
* * * * * 


29 Q. Now, what was the next day after December 19, 1957, when 


you made your next observation? A. December 26, 1957. 
* * * * * i 


31 THE WITNESS: About 2:20 p.m. on that date I observed the 
defendant, Mr. Perry, get into the 1947 Pontiac in the unit block of P 


Street, Northeast. 
BY MR. FLANNERY: 

Q. This is the same Pontiac you referred to earlier? A, The 
same Pontiac. He was observed to take a small bag out of his pocket 
and put it into a larger bag which was in the Pontiac and then he 
observed to depart the Pontiac -- 

* * * * * 

32 THE WITNESS: I observed him to take a small bag out of 
pocket and put it in the larger bag -- and put it in the large bag in the 
Pontiac and then he left the Pontiac. | 

BY MR. FLANNERY: 

Q. After you saw Perry do that, what, if anything, else did you 
observe? A. About 2:25 p.m., the defendants, Mr. Proctor and Mr. 
Day drove Tip Top Cab #103 into the unit block of P Street, Northeast, 
where Mr. Proctor parked as on previous dates and was observed to 
get out of the car carrying a small bag which he was observed to put 
in the Pontiac. | 

Q. You observed that? A. Which I observed him put inthe 
Pontiac. | 

Q. Did you observe anything else on that date? A. I will have 
to go to my notes. 

THE COURT: Very well. 


33 


34 
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BY MR. FLANNERY: 

Q. Allright. You may refer to your notes. A. About 2:35 p.m. 
Mr. Perry was again observed to enter the 1947 Pontiac and took a bag 
out of his pocket and put the bag into a large bag which was already in 
the Pontiac. 

Q. Allright. And did you observe anything else or does that con- 
clude your observations on that particular date? A. About 3:05 p.m., 

same date, Mr. Beards was observed. 

Q. Where is he now? A. Sitting on the left with the gray hair. 

Q. He is the gray-haired man on the left? A. Yes, sir. 

MR. FLANNERY: May the record indicate the witness has identi- 
fied the defendant Beards ? 

THE COURT: The record will so indicate. 

BY MR. FLANNERY: 

Q. What did you observe Mr. Beards do? A. He took the large 
paper bag on the floor of the Pontiac out of the Pontiac and got into a 1949 
Plymouth that I had seen on the previous occasion, which was being 
operated by an unidentified colored male, and later drove away. 

Q. Did you notice anything about the license tag on the 1949 
Plymouth? A. It was a Maryland tag, CL 35-86. 

* * * * 
A. On December 30. 

Q. Did you make observations on December 30? A. Yes. 

Q. What did you observe on December 30? A. About 2:00 p.m. 
Perry was observed to enter the 1947 Pontiac in the unit block of P Street, 
Northeast, carrying a cardboard box. 

Q. Allright. A. He was observed to take a small bag out of his 
pocket and then took some slips of paper which appeared to be white and 
which appeared to be money out of it, then put the money in his pocket. 
About 2:20 p.m. the same date, Proctor -- Crawford drove up in a 1953 
Ford blue sedan delivery panel truck. 

Q. Where is Mr. Crawford? A. He is sitting next to Beards. 


36 
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Q. Is that the first day you saw him ? A. Yes. 

Q. What did you see himdo? A. He contacted Mr. Perry and 
gave him a small bag. Mr. Perry was then observed to enter the Pontiac 
and take the bag out of his pocket and put the bag in a large bag in the 
Pontiac. He then departed the car minus the bag and Mr. Crawford drove 
out of the block. | 

Q. Does that complete your observations for that date, December 

30? A. No, sir. Close to the same time, Mr. Proctor and Mr. 
Day drove into the block in a cab, the same cab, and Mr. Proctor was 
observed to depart the cab with bulging pockets and enter the 1947 Pontiac. 
He took the bag out of his pocket and he put it in the bag which was al- 


ready in the Pontiac. 
Q. Did you see anything else on that day? A. About 2:35 p.m 

another unidentified colored male entered the 1947 Pontiac and took a 

bag out of his pocket and put it into the glove compartment of the Pontiac. 
About 3:00 p.m., the same date, a 1957 Pontiac, red with black 


top, was observed to double park which was being operated by an unidenti- 
fied colored male. Mr. Perry was observed to depart the 1957 Pontiac 
and enter the 1947 Pontiac and departed the 1947 Pontiac and went into 
the 1957 convertible Pontiac and he took the bag from the 1947 Pontiac 
and got back into 1957 Pontiac and he drove away. 
* * * * * 
Q. Were there other observations by you on December 30? 
A. No, sir. They drove away in the 1957 Pontiac. | 


* * * * * 

Q. Allright. Now, what did you do or what did you see on 
January 2, 1958? A., About 2:15 p.m. Mr. Perry was observed to 
enter the 1947 Pontiac in the unit block of P Street, Northeast. He took 
a small bag out of his pocket and put it into a larger bag in the Pontiac. 

Q. Then what did you observe? A. At 2:20p.m., the same date, 
Mr. Proctor and Mr. Day drove into the block in Tip Top Cab No. 103 
and Mr. Proctor departed the cab and walked to the 1947 Pontiac, bear- 
ing D.C. license tag RW 131 and took a small bag from under his coat 
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and put it into a large bag on the floor of the 1947 Pontiac. 

About 2:35 p.m., Mr. Crawford drove into the unit block of P 
Street in the 1953 Ford truck where he was observed to contact Mr. 
Perry and gave him a small bag which Mr. Perry put into the 1947 
Pontiac. 

Q. Was that the same 1947 Pontiac you referred to before ? 

A. Yes, sir. 

Q. After Perry put a bag in the 1947 Pontiac, did you observe 
anything else? A. About 2:55 p.m. Mr. Beards was observed to get 
out of a 1957 Pontiac two-door sedan, D.C. license tags AT 414 which 
at that time was parked at the service station at P Street and Florida 
Avenue, Northeast, being operated by Mr. Perry, and Mr. Beards got 
into the 1947 Pontiac, took the large paper bag out of the 1947 Pontiac 
and got back into the 1957 Pontiac being operated by Mr. Perry and they 
drove away. 

Q. Allright. And then what did you observe ? A. They were 
followed to the 1100 block of 5th Street, Northeast. 

Q. Very well. Was anything observed in that area? A. Not by 

me. 

Q. Allright. Is that all you know about that day? A. Yes, sir, 
it is. 

Q. Did there come another date when you made observations in 
this case? A. January 3, 1958. 

Q. What did you do on January 3, 1958? A. About 3:00 p.m. I 
observed. a 1951 Ford bearing D.C. tags SG 663 being operated by an 
unidentified colored male to park in the 1100 block of 5th Street, North- 
east. A few minutes later I observed Mr. Perry to drive up ina 1954 
Buick two-toned green, bearing D.C. tags EX 450. Mr. Perry was ob- 
served to transfer a bag to this unidentified male -- handed it to this 
unidentified colored male who was operating the 1951 blue Ford and 
they both drove away. 


Q. Does that conclude your observations for that day? <A. Yes, sir. 
* * * 5 3 * 
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Q. What happened on January 4, 1958? A. About 3:00 p.m. Mr. 
Beards and Mr. Perry was observed to enter 1100 block of 5th Street, 
39 Northeast, in the same 1957 Pontiac convertible previously used 
that I mentioned. | 
* * * * * 
A. About 3:00 p.m., Saturday, January 4, Mr. Perry and Beards was 
observed to drive into the block in the 1957 Pontiac being operated by an 
unidentified colored male. Mr. Beards was observed to depart the Pontiac 
carrying a large brown paper bag and stood on the street in the 1100 block 
of 5th and Mr. Perry and an unidentified colored male in the Pontiac pul- 
led around the corner, on M Street I believe it was, and Mr. Beards 
walked down the block and in a short time, this unidentified colored male 
arrived in his 1951 Ford bearing D.C. tags SG 663 and he was observed 
to get out of the Ford and to open up the trunk for Mr. Beards. Mr. 
Beards was observed to put a large brown paper bag on it, anda 
short time later Mr. Perry walked down the street and they stood on the 
street and appeared to be talking -- Mr. Perry appeared to be talking 
to Beards and the unidentified male and then the unidentified colored male 
got into the 1951 Ford and drove away and was followed by Officers Dur- 
ham and myself to Suitland Park in Maryland. | 
Q. Is that all you observed in this case on January 4, 1958? 
A. Yes. 
Q. What other subsequent observations did you make in this case ? 
A. IL lost contact of Mr. Perry for a while but I saw the unidentified 
colored male driving the 1951 Ford. He was leaving 4th and M every 
day. 


Q. What days did you observe him? A. January 13, 14,| 16 and 
18, and he was coming to the driveway at 2332 - 14th Street and depart; 
in a short time he would drive away. 


Q. Did you make observations on January 22, sir? A. No, sir. 
* cd * * * | 
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41 Q. What, if anything, did you observe on January 23? <A. Mr. 
Perry was observed to drive a 1954 Dodge, blue and gray, into the unit 
block of P Street, Northeast. : 

Q. That is the same Pontiac you saw previously? A. Yes, 
bearing tags RW 131. 

Q. Then what happened? A. They both drove to 1st and W 
Streets, Northwest. The unidentified colored male drove the 1947 
Pontiac out of observation around on W Street, Northwest, off 1st, 
which would be the unit block, and Mr. Perry parked the 1954 Dodge 
at 1st and W Street, Northwest. Anda short time after he had parked 
there, Mr. Day drove down ina 1948 Dodge, maroon, bearing D.C. 
tags ET 961 and Mr. Perry went across the street and got in the car 
with Mr. Day and departed the car carrying a small paper bag. Mr. 
Day drove away. Perry drove around the corner in the 1954 Dodge 
where he picked up an unidentified colored male and they drove away. 

Q. Does that conclude your observations for that date, January 
23, 1958? A. No, sir. About 2:55 p.m., Mr. Beards was observed 
to enter the 1947 Pontiac in the unit block of W Street where it had been 
left parked and he departed shortly carrying a large paper bag and walk- 
ed to North Capital and W Streets, Northwest, where he entered the same 
1954 Dodge with Mr. Perry and they drove away. That ends my observa- 
tion on that date. 

* * * * * 

Q. What did you observe on January 24, 1958? A. About 2:20 
p.m. Mr. Perry was observed to leave the service station, I believe No. 
22 Florida Avenue. It is the same station in the unit block of P Street, 
in the 1954 Dodge, and was followed to the 2300 block of 14th Street, 
Northeast, where he double parked in front of 2332 - 14th Street, and 
entered these premises and departed shortly with bulging pockets, re- 
turned to the Dodge and was followed to U Street, Northeast where he 
parked the car he was driving. He walked north and was seen at 1st 
Street and Todd Place, Northeast, where he took a bag from the 1947 
Pontiac which was there on that day -- they had moved it on Todd near 1st. 
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Q. Is that the same 1947 Pontiac? A. Yes, sir. 
Q. What happened then? A. Mr. Perry was observed to take a 
bag from the Pontiac and he got into a 1952 Dodge, green, bearing) Mary- 
land tags which was operated by an unidentified colored male. And he 
pulled around the corner where he put Mr. Perry out and he drove/away. 
43 A few minutes later Mr. Perry drove away in his 1954 Dodge. 
* * * E * 
Q. What happened on January 25, 1958? A. About 2:20 p.m. Mr. 
Proctor, being accompanied by Mr. Day, was observed to park the cab 
at 1st and Lincoln Road, Northeast. The Pontiac had been observed for 
some time by myself and a couple other officers parked on Todd sireet 
in the same place it had been parked the day before. 
Q. That is the same 1947 Pontiac bearing tags RW 131? A. Yes. 
Mr. Proctor departed from his car carrying a small paper bag and got 
into the 1947 Pontiac which he departed minus the bag; got back into the 
1956 Plymouth Tip Top cab and drove away. 


Q. Did you observe anything else on that date? A. About 2:30 
Mr. Beards was observed to get into the 1947 Pontiac which was 4- 
THE COURT: I suggest you speak a little louder. We are having 


difficulty hearing you. 
THE WITNESS: About 2:30 p.m., Mr. Beards was observe to 
44 get into the 1947 Pontiac which was parked in the same place. He 
departed shortly and went across the street and got up on some steps -- 
went up, I believe, to a school yard and looked around the area and about 
2:35 p.m. Mr. Perry entered the Pontiac with bulging pockets and he 
departed in a short time minus the bulge. | 
About 3:00 p.m., same date, Mr. Beards entered the Pontiac 
again and departed with a large brown paper bag. 
Q. Did he have a bag when he got in the Pontiac ? As No, | sir. 
Q. He left witha bag? A. He left with a bag. | 
Q. What happened after that? A. He gotintoa 1964 Dodge, blue 
and gray, which was being operated by Mr. Perry. He drove off a short 


45 


46 
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distance and Mr. Crawford drove up in his 1953 Ford panel truck and 
Mr. Crawford departed the truck and entered the 1954 Dodge with bulg- 
ing pockets, and Mr. Perry and Mr. Beards got into the truck which 
had been operated by Mr. Crawford, with Perry driving and he was fol- 
lowed out to Suitland Parkway into Maryland by me. 

Q. Now does that conclude your observations for that day? A. 
Yes, it does. 

Q. Very well. Now then, I call your attention to January 27, 
1958; did you and other officers go to the United States Commissioner 
on that day? A. Yes, sir, myself, Officers Durham and Poyner. 

Q. What did you do at the Commissioner's? A. We procured 
a search warrant for the 1947 Pontiac and arrest warrants for the 
defendants. 

Q. For all of these defendants? A. Yes, sir. 

Q. Now then, did there come a day after that when you participated 
in any other observations? A. Well, on January 28, 1958. 

Q. Allright. What happened on January 28, 1958? A. Well, 
Mr. Beards was observed in the Pontiac which was observed parked in 
the 200 block of Randolph Street, Northeast. 

Q. In the District of Columbia? A. Yes, sir. 

Q. Allright. A. Mr. Beards was observed sitting in the Pontiac. 
He appeared to me to be counting or sorting something, or moving his 
hands around. 

Q. Was this same Pontiac you had observed previously ? 

A. Yes, sir, it was. 

Q. What then happened after you saw Mr. Beards? A. Private 
Poyner and myself, we turned around and we met him head on and we 
crossed the intersection, turned around and parked behind the Pontiac. 
And in about five minutes Mr. Perry drove up operating a 1954 Buick, 
D.C. tags EX 450. He was accompanied by Crawford. 

Q. That is, the defendant Crawford? A. Yes, sir. 

Q. Allright. A. Perry departed the Buick and left the motor 
running and Mr. Crawford took the wheel of the Buick. 
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Q. Crawiord did what? A. He got behind the wheel of the Buick. 
And Perry got into the 1947 Pontiac where Mr. Beards was sitting; and 
after a short time Mr. Perry he departed the Pontiac carrying a large 
paper bag and Mr. Beards departed right behind him. They were walking. 
They both got on the right side. At that time Private Poyner and| myself 
we started forward. We were across the intersection. We stopped at 
the intersection. By that time Mr. Perry saw us; he threw the bag, just 
as we crossed, into the 1954 Buick where Mr. Crawford was sitting and 
we pulled alongside of him and blocked Mr. Crawford. We stopped them 
and we advised them we had an arrest warrant for them and we placed 
the three of them under arrest. 

Q. In what part of the Buick did Perry throw the bag? A. In the 
right front window. 

Q. Right front window? A. Yes, sir. 

Q. Then you arrested Perry, Crawford and Beards, is that right ? 
A. Yes, sir. | 

Q. Then what else did you do at that time? A. Iheld the three of 
them and Private Poyner went to get Corporal Kisner, Detectives Stone 
and Foulkes and Officer Mills who were waiting a short distance |away. 


Q. What happened to the brown bag? | 
* * * * * 


81 A. The bag he was carrying he threw into the front floor of the 

Buick, 1954 Buick. 

Q. Was there someone in the Buick at thattime? A. The defend- 

ant Crawford was behind the wheel with the motor running. 
Q. With the motor running? A. Yes, sir. 

Q. And Perry threw the bag through the right window of that Buick? 

A. Yes, sir, from the street. 


82 Q. Did you say anyone else was present there beside Perry and 
Crawford? A. And Beards. | 


Q. Where was Beards at this time? A. Well, he was walking 
directly behind, maybe a little to the side, of Perry. Perry had gotten 
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out of the Pontiac on the right side towards the street and Beards had 
gotten out on the same side. 

Q. Isee. And where had they been? To the Pontiac? <A. Sir? 

Q. Had both of them gone to the Pontiac? A. Beards had been in 
the Pontiac from the start and Perry had gotten into the Pontiac and re- 
mained a short time. 

Q. What did you do after you saw Perry throw a bag into the right 
front window of the 1954 Buick where Crawford was seated? A. We 
pulled alongside and blocked Crawford's car in and then advised them 
they were under arrest and then we grabbed Perry and Beards first, 
Crawford was driving the car. 

Q. You arrested Perry and Beards on the street? A. Yes, sir. 

Q. Did you yourself arrest these two defendants? A. Poyner 

and myself. 

Q. After you put those two under arrest what was your next step? 
A. Lordered Alonzo Crawford to get out of the car. 

Q. Did you tell him he was under arrest? A. Ihad already told 
him. 

Q. After you told Crawford to get out of the car, what did you do 
next? A. We got all three of them on the street, then I recovered the 
bag from the Buick. 

Q. You recovered the bag from the 1954 Buick? A. Yes, sir. 

MR. FLANNERY: May this brown bag and contents be marked 
Government No. 1 for identification? 

THE COURT: That may be marked. 


(Government's Exhibit No. 1 
was marked for identifica- 
tion. ) 


BY MR. FLANNERY: 

Q. Officer Carter, at this time I will show you this brown bag and 
its contents known as Government's Exhibit 1 for identification. Looking 
first at the bag, can you identify that? A. Yes, sir, here is my name 
where I wrote it. It has my name which I wrote on it when I took it out 
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of the Buick on January 28, 1958. 
| 84 Q. Is that your handwriting? A. Yes, sir, and the license tag 
of the Buick. | 
Q. Allright. Now, look at the contents of the bag for a moment. 
Does that resemble what was in the bag the day you recovered it? 
A. Yes, sir. | 
Q. All these slips of paper; is that right? A. Yes. 
Q. Allright. Now, after you recovered the bag, Government's 
Exhibit 1 and its contents what did you do with it? A. I turned it over 
to Sergeant Kissner who was a corporal at that time. 
Q. Corporal Kissner was on the scene? A. I don't believe he 
was there when I got that bag from the car. | 
Q. But there came a time you turned it over to Corporal Kissner, 
right? A. That is right. | 
Q. Did you do anything else in connection with this case? | 

That concluded my work in this case and I turned it over. 
* * * * * 

CROSS-EXAMINATION 
BY MR. McKENZEE: 

Q. Officer Carter, in connection with your investigation did you 
make an application for a search warrant? A. Yes, sir, I did, 
Q. And in that application for a search warrant, did you state 


that there was some reason to believe numbers were being written at 


2724 Georgia Avenue? A. Yes, sir, I did. 
* * * * * 


100 Q. Andon that day, January 4, did you see the defendant Crawford? 

A. No, sir. 
Q. Now, your next statement says that between 2:20 and be 745 p.m. 

on each of these days, January 11th and 13th, January 14th, January 15th, 
January 16th and January 18th, the unidentified colored male operating a 
1951 Ford was observed to enter the premises, the house at 2332 - 14th 
Street, Northeast, and to depart with bulging pockets and to enter the 
Ford and to drive away. Did you make those observations? A.| Yes, sir. 
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101 Q. When the fellow got into the Ford with bulging pockets after he 
came out of 2332 - 14th Street, Northeast, where did he drive to? 
A. He drove south -- I wasn't able to follow him, he went southeast. 
Q. He went southeast? A. Yes, sir. 
Q. Did he go in the direction of Military Road toward Suitland? 
A. On one or two occasions, I followed him as far as South Capitol 
Bridge. 
Q. Did you follow him across the bridge and into the State of Mary- 
land? A. Not on these occasions. 
Q. But on other occasions, did you? A. Yes, sir. 
Q. On January 11, 13, 14, 15, 16 and 18, 1958, did you see the 
defendant Perry? A. No, sir. 
Q. Did you see the defendant Crawford on those dates? A. No, 
sir. 
Q. Now you Stated on the 22nd of January, you saw Perry park a 
car in the 2300 block of 14th Street, Northeast, and to enter the premises 
102 2332 - 14th Street, Northeast, and he came out with bulging pockets. 


Is that correct? A. The 23rd I believe is the next day I saw him. 
* * * * * 


103 Q. Were the bags in the pané] truck then or in the Dodge? A. In 
the Dodge. 
Q. In the Dodge? A. Yes, sir. 
Where did that car go? A. Out towards Maryland. 
Did you follow the car into the State of Maryland? A. Yes, 


_ In the State of Maryland did you lose it? A. I turned them 
loose, stopped following. 
Q. You didn't follow him to his destination in Maryland? A. No, 
sir. 
Q. Do you know of your personal knowledge the address in Maryland 
104 where these bags were delivered? A. No, sir, I don't. 
Q. Now, I think you testified once from your notes yesterday that 
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you saw Perry in an automobile someplace with some money in his hand ? 


A. What appeared to be some money, on the 30th of December. | 
* * * ae 
WILLIAM J, POYNER 
* * * 
DIRECT EXAMINATION 
BY MR. FLANNERY: 
* * * * * 
Q. Now, you are a member of the Metropolitan Police Force 
attached to the Morals Squad, isn't that right? A. That is correct, sir. 
* * * * * | 
Q. Calling your attention to December 16, 1957, were you work- 
ing in an undercover capacity on that date under the direction and super- 
vision of Officer Foran and other officers? A. Yes, sir. | 
Q. Did you do certain things on December 16, 1957, in connection 
with this case? A. Yes, sir. 
Q. Were there other officers with you? A. Yes, sir. | 
Q. Who were they? A. Officer Samuel Carter, and Officer 
Julious Durham. 
* * * x * 
109 Q. * * * Now, tell His Honor and the jury, keeping your voice 
real loud, what you did and so on, on December 16, 1957. A. jOn 
December 16, 1957, at approximately 2:20 p. m., accompanied with Of- 
ficer Samuel Carter and Julious Durham, I observed the defendant Wil- 
liam Proctor arrive at 2724 Georgia Avenue, Northwest, the College 
Variety Store. He remained a few minutes and then he picked up the 
defendant James Day and both of them came out with bulging pockets 
and entered taxicab which was driven by Proctor and was followed to the 
unit block of P Street, Northeast -- 


* * * * 


THE COURT: Do you mean the 100 block? 
* * * * 
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THE WITNESS: No, between North Capitol and First. 
110 BY MR. FLANNERY: 
Q. Isee. Very well. Then what happened? A. Perry got out 
Iam sorry, Proctor got out of the taxicab and he entered a 1947 Pontiac 
bearing D.C. tags RW 131 and he remained a few moments in the Pontiac 
and he departed without any bulge to his clothing and the observation was 
discontinued at this time. 
Q. Prior to his entering the Pontiac, did he have any bulges ? 
A. Yes, sir, he had extremely bulged clothes. 
Q. Did that conclude your observations that day ? +A. Yes, sir. 
* * * * a 
111 Q. Tell His Honor and the jury what you saw December 17th. 
A. About 2:10 p.m., the 17th of December, 1957, a Tip Top Cab No. 
112 103 driven by Proctor arrived at 2724 Georgia Avenue, Northwest, 
and Proctor went into the variety store and remained a few minutes. 
Then he came out with bulging pockets accompanied by James Day whose 
pockets were also bulging very big. And they were followed to P Street, 
Northeast, between North Capitol and First Street where at about 2:25 
p.m., I observed William Perry get into the Pontiac previously describ- 


ed RW 131 and to reach under the seat and look for something. In a few 


moments Proctor got into the car and gave him a package. 

Q. Gave whoa package? A. Perry. And in a few moments, 
Perry departed the car and Proctor departed the car and that was the 
end of that day's observations. 

Q. Very well. Did there come another day when you made obser- 
vations in this case? A. Yes, sir. 

Q. When was that? A. December 18, 1957. 

Q. Allright. Now, were other officers with you on December 18th ? 
A. Yes, sir. Officer Samuel Carter and Officer Durham. 

113 Q. Allright. Now, on December 18, 1957, what time did you 
start to make observations? A. At 2:10 p.m. 
@. What did you see on that day? A. Officers Carter, Durham 
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and myself observed William Proctor drive -- park Tip Top Cab 103 at 
the variety store and the defendant Day -- | 

Q. Is that the same variety store ? A. Yes, sir, at 2724. | On 
this particular day he didn't go in. However, Day came out and got into 
the taxicab and they were followed to P Street, Northeast, between North 
Capitol and First Street, to the same 1947 Pontiac and Proctor was ob- 
served to leave the cab and put a package under the front seat of the 
Pontiac automobile. 

Q. He put a package under the front seat of the automobile ? 
A. Yes, sir. | 

Q. Then what happened? A. That was all for that day. That is 


all I have. 
* * * * * | 


114 Q. What did you observe on December 19, 1957 ? +A. Atabout 
2:20 p.m. Officers Carter, Durham and myself observed Tip Top Cab 
103 driven by Proctor and with Day riding as a passenger in the car, 
stopped on P Street, Northeast, between North Capitol and First Street, 
and Proctor got out of the taxicab and entered the Pontiac and put a 
package under the front seat. During the hours of 2:25 p.m. and/2:55 
p.m., Perry was observed making several trips to the Pontiac and enter 
with bulging pockets, and remained shortly and then departed the Pontiac 
without any bulge to his person at all. 

Q. Allright. Did you see anything else on that date? <A. No, 
sir, not that particular day. | 

Q. Did there come another day when you observed certain things 
in connection with this case? A. Yes, sir, on December 20, 1957. 

Q. What did you observe on December 20, 1957? A. At about 
2:25 p.m., Officer Durham and myself observed Proctor and Day enter 
the unit block of P Street, on P Street, Northeast, between North Capitol 

115 and First in Tip Top Cab 103, with Proctor driving the cab and he 
was observed to park the cab and Proctor got out of the taxicab and into 
the 1947 Pontiac with a bag in his hand, where he remained approximately 
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one minute. He then departed the Pontiac minus the bag and entered the 
cab again and was observed to depart the block. 

At 2:30 p.m. the same date, Officers Durham and myself observed 
Crawford to drive a 1953 Ford sedan delivery truck, Maryland Registra- 
tion tags 46-09EC into P Street between North Capitol and First, North- 
east, and doubleparked beside the 1947 Pontiac and to depart the truck 
carrying a brown paper bag and entered the Pontiac where he remained 
a short time. 

He then left the Pontiac minus the bag and entered the truck and 
was observed to drive away. 

At 2:35 p.m. Perry was observed to enter the 1947 Pontiac and to 
take out of his pocket a bag and reach under the front seat and pull out 
another large bag and was observed to put the bag that he had taken from 
out of his pocket and put that into the large bag. At that time an unidenti- 
fied colored man passed Perry a small paper bag and Perry also put that 
bag into the larger bag. Perry and the unidentified man departed the car 
minus the bags. 

116 At 2:40 p.m., the same date, Perry was observed to enter the 1947 
Pontiac again with a small bag and put that into the larger bag. 

Q. Did you see anything else that day? A. He remained in the 

car a few minutes and then he departed without any bulge or without any 


bags. 


And at 2:45 p.m., the same date, Perry entered the 1947 Pontiac 
again with a small bag and put it into the larger bag. And another unidenti- 


fied colored man came to the car and gave Perry a small bag. Perry put 
the small bag into the large bag and departed the car carrying the large 
bag and got into a 1954 Dodge Sedan, bearing Maryland license tags CK 
77-73 and he was followed east on Florida Avenue, Northeast, where he 


was lost from observation at that time. 
* * * Ed * 


Q. What did you observe on December 26, 1957? A. About 2:20 
p.m., December 26, 1957, Officer Carter, Officer Durham and myself 
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observed Perry enter the 1947 Pontiac in the unit block on P Street, 
Northeast, between North Capitol and First where he was observed to 

117 take a small bag out of his pocket and to put the small bag into a 
large bag and was then observed to depart the car minus the bag. ! 
At 2:25 p.m. defendants Proctor and Day were observed to enter 
the unit block of P Street, Northeast, between North Capitol and First 
Street in Tip Top Cab 103 which was being operated by Proctor. Proctor 
parked the cab and was observed to depart the cab with bulging pockets 
and to enter the 1947 Pontiac where he was observed to take a bag out of 
his pocket to put the bag under the seat of the Pontiac. He was then ob- 


served to depart the 1947 Pontiac and enter the cab again and drive away. 
At 2:35 p.m. Perry was observed to enter the 1947 Pontiac| and to 
take a large paper bag out of his pocket and then he was observed to put 
the bag that was already in the car into the larger bag and put the bag 
back into the floor of the Pontiac and then to depart the car. 
At about 3:05 p.m., the same day, defendant Beards was observed 
to enter the 1947 Pontiac which was parked on P Street between North 
Capitol and First Street, Northeast, and to depart the car shortly carry- 
ing a large paper bag and was observed to enter a 1949 Plymouth car 
with Maryland registration tags CL 35-86 which was being operated by 


an unidentified colored male. They drove east on Florida Avenue, North- 


118 east, and were lost from observation. | 
Q. That last man you referred to, that was defendant Beant 
A. Yes, sir. 


Q. Did there come another day when you made observations in 
this case? A. Yes, sir. | 

Q. What day was that? A. January 2, 1958. 

Q. What did you do on -- what did you observe on that date ? 
A. About 2:15 p.m., January 2, 1958, I observed Perry enter the 1947 
Pontiac in P Street, Northeast, between North Capitol and First where he 
was observed to take a small bag out of his pocket and was observed to 


put the small bag into a large bag which was sitting on the floor in the 
front of the car. He was then observed to depart the car minus the bag. 
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At 2:20 p.m., the same date, the defendants Proctor and Day were 
observed to park Tip Top Cab 103 in the unit block of P Street, Northeast, 
and Proctor was observed to depart the cab with a bulge under his coat. 
Proctor was then observed to enter the 1947 Pontiac where he was ob- 


served to take a small bag from under his coat and put the small bag into 
119 the large bag on the floor of the 1947 Pontiac and to depart the car. 

At 2:35 p.m., the same date, defendant Crawford was observed to 
drive on P Street, Northeast, between North Capitol and First and was 
observed to contact Perry and to hand Perry a small bag. Perry was 
then observed to enter the 1947 Pontiac and was observed to put the small 
bag into the large bag which was sitting on the floor of the Pontiac. He 


was then observed to depart the car minus the bag. 

Between 2:15 and 2:50 p.m., the same date, other unidentified © 
colored males were observed to enter the 1947 Pontiac and to put small 
bags into the large bag which was in the car. 

Q. Do you know how many unidentified people were observed to 
enter the Pontiac? A. Approximately 6 or 8. 

Q. They all went and put small bags in the large bag, is that right? 
A. Yes, sir. 

Q. Did you observe anything after that on that day? A. Yes. At 
2:55 p.m., the same date, defendant Arthur Beards was observed to 
depart the 1957 Pontiac, D.C. registration AT 414 which was being 

120 operated by Perry and was observed to enter the 1947 Pontiac 
where he departed shortly with a large paper bag and returned to the 
1957 Pontiac which was being operated by Perry. They were observed 
to drive to the 1100 block of 5th Street, where I observed Arthur Beards 
get out of the car with a large paper bag and contacted an unidentified 
colored male operating a 1951 Ford 4-door, D.C. registration SG 663. 
And the unidentified colored male was observed to open the trunk of the 
Ford and Beards was observed to put the large paper bag in the trunk of 


the Ford and both cars were then observed to depart the area. 
* * * * * 
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Q. * * * Allright. What did you see on January 25, 1958? 
A. About 2:20 p.m., Proctor and Day were observed to park Tip Top 
Cab 103 at First and Lincoln Road, Northeast. Proctor was operating 
that car. Proctor departed the car carrying a small paper bag, walked 
to and entered the 1947 Pontiac which was parked at First and Todd 
Street, Northeast. | 
121 Q. Is that the same Pontiac you referred to before? A. Yes, sir. 
Tags No. RW 131. | 
Q. Then what did you observe, Officer? A. After a short time, 
he departed the car minus the bag. 
About 2:30 p.m. Beards was observed to enter the 1947 Pontiac and 
to depart shortly and then was observed to look around the area. 
At 2:35 p.m., the same, Perry was observed to enter the 1957 
Pontiac with bulging pockets and was observed to depart in about five 


minutes minus the bulge. 
At about 3:00 p.m. Beards was observed to enter the 1947 Pontiac 


and was observed to depart shortly with a large paper bag. He was then 
observed to put the bag into the 1954 Dodge being operated by Perry. 
Crawford was then observed to drive up in the 1953 Ford panel truck as 
previously described. Crawford was then observed to depart the! truck 
and to enter the 1954 Dodge with bulging pockets. Perry and Beards were 
then observed to enter the Ford truck previously driven by Crawford and 
was observed to drive away with Perry operating the truck. Crawford was 
observed to drive away in the 1954 Dodge and was followed to the District 
line. 
Q. He went into Maryland? A. Yes, sir. | 
122 Q. Very well. Now on January 27, 1958, did you go to thé United 
States Commissioner? A. Yes, sir, I did. 
Q. And did you secure some warrants there? A. Yes, I did. 
Q. Were they arrest warrants for certain people? A. Yes, sir. 
Q. Who were they for? A. They were for defendants Beards, 
Crawford, Day, Perry and Proctor. | 
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Q. Allright... Now, then, did there come a day after that when you 
made observations or did certain things in connection with this case ? 
A. Yes, sir. 

Q. What date was that? A. That was January 28, 1958. 

Q. Allright.’ On January 28, 1958, did you go somewhere in the 
District of Columbia? A. Yes, sir, I did. 

Q. In connection with this case? A. Yes, sir. 

Q. Where did you go and about what time of the day was it? 

123 A. About 2:40 p.m. on January 28, 1958, Officer Carter and my- 
self observed Beards sitting in the 1947 Pontiac as previously described 
parked in the 200 block of Randolph Street, Northeast. 

Q. Is this in'the District of Columbia? A. That is in the District 
of Columbia. 

Q. What else did you observe or do? A. We observed Beards 
sitting in the car with his head down and he appeared to be counting or 
sorting something. We kept Beards and the Pontiac under observation 
and at about 2:45 p.m. Perry drove up in a 1954 Buick, D.C. registra- 
tion EX 450, and parked behind the Pontiac in the 200 block of Randolph 
Street, Northeast. Alonzo Crawford was riding as a passenger in the 
car. 

Perry was observed to get out of the 1954 Buick and walk over to 
and enter the 1947 Pontiac. Crawford was observed to move into the 
driver's seat in the Buick. 

As Officer Carter and myself started forward to arrest the sus- 
pects, Perry and Beards were observed to leave the 1947 Pontiac with 
Perry carrying a large brown paper bag and walked towards the 1954 
Buick. When Perry observed us coming towards him, Perry went to 
the 1954 Buick and threw the paper bag into the car where Crawford was 


sitting. I then parked my car alongside the Buick and blocked him to the 
124 curb, and we then placed the defendants under arrest. 
Q. Who did:you place under arrest at that time, Officer ? 
A. Beards, Crawford and Perry. 
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Q. After they were placed under arrest, what did you do? | 
A. I went to Lincoln Road and V Street, Northeast, and I got per gens 
Kissner and Detectives Foulkes and Stone, and Private Mills to tell them 
that we had arrested the defendants and they followed me back down. 
Q. All right, and when you came back to the scene of the arrest 
with those other officers, what, if anything, did you do? A. We con- 
ducted a search of their persons. | 
Did you personally search anyone ? <A. Yes, sir. | 
Who did you search? A. I searched defendant Crawford. 
. Crawford? A. Yes, sir. | 
Q. Very well. Did your search reveal anything? A. Yes, sir, 
I got $113. 00, I think. | 
125. $113.00, in what denominations? A. Change and pills. 
Q. Did you search anyone else or did the other officers do 
A. No, sir, I didn't search anyone else. 
* * * * 
CROSS-EXAMINATION 
BY MR. McKENZIE: 
* * * * * 
Q. Now, Officer, your investigation was primarily concerned with 
observations of 2724 Georgia Avenue, because of a complaint you receiv- 
ed that a numbers operation was being conducted there; is that correct? 
A. That is correct. 


Q. During the period of your observation, did you sometimes ob- 
| 


serve 2724 Georgia Avenue? A. Yes, sir, I did. 
Q. Now, with respect to those premises, did you ever see the 
defendant Crawford in there? A. No, sir. | 
129 Q. Or the defendant Perry? A. No, sir. 
Q. From your notes, if you can, will you tell me again the date 

upon which you first observed any activity upon the part of Perry? 


A. That was December 17, sir. 
* * 
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137 A. Yes, sir, that is the next day of observation. 

Q. Now, during the observations of January 2, 1958, you have 
testified that you saw a paper bag in the possession of the defendant 

138 Perry and that you also saw a paper bag in the possession of the 
defendant Crawford? A. Yes, sir. 

Q. Now, during that day, did an unidentified colored man appear 
upon the scene driving a 1951 Ford sedan, license No. SG 663? A. He 
didn't appear upon that scene, no, Sir. 

Q. Tell me this. Any bags or packages you saw that day, were 
they eventually transferred to an automobile ? +A. Yes, sir. 

Q. Were they finally put into an automobile by somebody? A. Yes, 
sir. 

Q. And that automobile went where? A. That car went to Maryland. 

Q. It went to Maryland? A. Yes, sir. 

Q. And where in Maryland did you lose it? A. At the District 
Line. 

Q. Officer Poyner, I didn't understand you. A. At the District 
Line. 

Q. Did it get away from you or, when it got to the District Line, 
did you just leave it? A. I just left it. 

139 Q. Did you leave it because you had no jurisdiction once you passed 
the District Line? A. I just left it, I didn't know whether it was permis- 
sible or not. I just turned back out Suitland Parkway and went back to 
Washington. 

Q. It was your judgment once the thing got into Maryland you 
weren't concerned any more, is that correct? A. Yes, sir. 

Q. And I think your final observation as far as the affidavit is 
concerned was on the 25th day of January, 1958, is that correct? 

A. Yes, sir, that is right. 

Q. And I think you stated that about 2:35 p.m. that day, you saw 
Perry get into the 1947 Pontiac with bulging pockets and when he got 
out he didn't have any bulging pockets at all; is that correct? A. That 


is correct. 
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Q. And that day were the bags placed into a 1954 Dodge which was 
driven away from the scene ? A. Yes. | 
Q. Did you follow that Dodge ? A. Yes. 
Q. Where did the Dodge go? A. Into Maryland. | 
140 Q. Did you leave the Dodge when it crossed the District i ? 
A. Yes, sir. 
Q. When it got into Maryland and left the District Line, you turned 

around and came back to the District; is that correct? A. Yes, sir. 


| 
* * * * * | 


Q. On any other day during your observation of this alleged activ- 
ity, did you ever follow an automobile carrying bags which you lost in 
the State of Maryland? A. These are the only dates. | 

Q. And, of course, on every occasion, although you stated you 
saw bags, you have no personal knowledge of what was in the bags? 

A. Well, I later -- 

Q. Up until the time you made the siezure, you didn't | what 


was in the bags? A. Yes, I saw. 
Q. When did you see what was in the bags? A. When we! were 

making observations into the car from a building. We were up on the 
141 second floor and we were using binoculars and could see into the 
car. | 
Q. Were you in a building across from this automobile ? A. Yes. 
Q. You made your observations with binoculars? A. Yes. 
Q. Do you know on any day where the bags finally wound up? 
A. No, sir, I do not think so. | 
Q. You are not able to say? A. No, sir. I do not know ‘that. 
* * * * * 

142 Q. At what time did you arrest them and where? A. At/about 

2:40 p.m., January 28, 1958, at 2nd and Randolph Place, Northeast. 

Q. Now, Iam going to direct my question to the defendant Perry. 
At that time of day and at that place, is that the time when you made the 


arrest? A. Yes, sir. | 
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Q. And where was Perry when you made the arrest? <A. Perry 
was on the sidewalk, sir. 

Q. He was standing on the sidewalk? A. Yes, sir. 

Q. Prior to the time you made the arrest, did you have the defend- 
ant Perry under observation? A. Yes, sir. 

Q. For how long? A. For about three or four minutes. 

Q. Did you observe the defendant Perry come to this place from 
some other place? A. Yes, sir. 


Q. How did he arrive? A. By automobile, sir. 
143 Q. What kind of automobile was it? A. He was driving a 1954 
Buick, D.C. registration EX 450. 
Q. And was that automobile parked in this vicinity? A. Yes, 
sir, it was. 
Q. Did Perry get out of ths automobile? A. Yes, sir, he did. 
Q. Where didhe go? A. He walked to the 1947 Pontiac, RW 


131. 

Q. Then what happened? A. He remained a few minutes, then 
he came out carrying a paper bag and he walked back to the 1954 Buick 
which Crawford was sitting behind the wheel of by now. And as we 
started forward he recognized me and he threw the bag into the Buick. 

Q. He threw the bag in the Buick? A. Yes. 

Q. Was there any other person in the 1947 Dodge? A. There was 
another person in the 1947 Pontiac. 

Q. I mean the 1947 Pontiac. About that 1947 Pontiac that you had 
a search warrant for the search of that automobile, did you look in the 
automobile to see what you could see? A. Yes, sir. 

* * * * * 
144 Q. Now, you stated he recognized you or at least saw you and 
then threw a bag in the Buick, is thatright? A. Yes, sir. 

Q. Then what did youdo? A. Well, I placed the defendant Perry 
and the defendant Beards under arrest. 

Q. And where were they standing ? Were they on the street near 
the Buick? A. Yes, sir. 
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Q. And what about Crawford, where was Crawford? A. Crawford 


was still seated behind the wheel of the Buick. 
145 Q. He had never gotten out of the Buick? A. No, sir. | 
Q. How long had he been there, three or four minutes ? Ai No, 
sir, about 2 minutes. 
* * * * 
147 REDIRECT EXAMINATION 
BY MR. FLANNERY: 

Q. Mr. McKenzie brought out through his inquiry of you that some 
times you were looking down in this 1947 Pontiac with a pair of binoculars ? 
A. Yes. | 
Q. And I believe he brought out further that you were able to see 
what was in the bags? A. Yes. 
Q. What did you see? A. Numbers slips. | 
Q. Isee. Now, do you know on what days you were looking down 
into the car with binoculars? A. Yes, Sir, I do. | 
Q. Allright. Now, on those occasions did you ever see Perry with 
numbers slips in the 1947 Pontiac ? +A. Yes, sir. 
148 Q. Did you see Crawford with numbers slips in the 1947 Pontiac ? 
A. No, sir. ! 
Q. Did you see Proctor with numbers slips in the 1947 Pontiac ? 


A. No, sir. 
Q. Did you see any other defendants with numbers slips in the 1947 


Pontiac? A. No, sir. 

Q. Perry was the only one you observed through the binoculars 

with numbers slips in the 1947 Pontiac? A. Yes. | 

* * * * * 

149 MR. McKENZIE: I want him to tell you and the jury on what dates. 
THE COURT: All right. 

THE WITNESS: Sure. May I refer to my notes ? 

BY MR. McKENZIE: | 

@. Sure. A. December 20, December 27, January 2. That is 


all that Ihave, sir. 
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Q. Were you able to observe what was written on these slips of 
paper? A. No, sir, I wasn't able to observe what was written. 
Q. From your point of observation you were looking into an auto- 


mobile -- this is a sedan, that 1947 Pontiac was a solid top car, was it 


not? A. Yes, sir. 

Q. And you were in a nearby building with a pair of binoculars 
and looking in this automobile? A. Yes, sir. 

Q. And you saw something which you now tell the Court was writ- 
ten on slips? A. Well, I saw numbers slips. 

150 Q. You don't know what those slips of paper were. You know only 
that you saw slips of paper, isn't that right? A. Numbers slips. 

Q. Isa blank piece of paper a numbers slip? A. Is what? 

Q. Isa blank piece of paper a numbers slip? A. If nothing is 
written on it, it is not a numbers slip. 

Q. To be a numbers slip, the paper must bear some writing indicat- 
ing a wager has been made; is that correct? A. Yes, sir. 

Q. And the proof of the fact a wager has been made is the writing 
on the paper? A. Yes, sir. 

Q. The slips of paper you saw through the binoculars in the auto- 
mobile, as far as you know, had no writing on them? You could not see 
the writing? A. I could not read it, no, sir. 

* * * * 
167 JAMES B. MILLS 
was called as a witness and, after having been duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. FLANNERY: 
* * * * * 

Q. Calling your attention to that date, namely January 28, 1958, 
did you have occasion to go to 3rd and Randolph Streets in the District of 
Columbia? <A. I did. 

Q. Did there come a time when you saw the defendant Perry in 


this case? A. I did. 
* * * * 
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168 Q. Officer Mills, I will hand you at this time what has been marked 

as Government's Exhibit No. 3 for identification, this piece of se with 
writing on it. Can you identify it? A. I can. | 

* * * * * 


169 Q. When did you first see that slip of paper, Government's Exhibit 


No. 3 for identification? A. When I took it off of the defendant Perry. 


* * * * * | 


(At the Bench:) 
THE COURT: What does the first line represent, R5 29024? 
MR. FLANNERY: "R5"' is the code number of the person nytt 
numbers; 29024" I believe would be the amount due. 
170 "AH" is another code number. "$118.60 paid" -- it would be my 
impression that the $118.60 was paid. 
THE COURT: That is your impression. What are the figures on 

the back? 
MR, FLANNERY: At the moment, I don't know the significance of 


that. | 
* * * * * | 


MR. McKENZIE: I object to the admission of that exhibit. That 
paper, to my mind -- and I have entered many cases -- even to him it 
has an equivocal significance, to me it doesn't mean anything. Iithink 
it is so vague and remote and to deduce it had something to do with this 
case, it would be surmising. | 

171 MR. FLANNERY: I have Lt. Foran, who is the expert, and will 
put him on -- | 
THE COURT: Is he going to underline the numbers game 2 
MR. FLANNERY: Yes. | 
THE COURT: Is he going to testify he has been slips like this and 
what these usually mean? i 
MR. FLANNERY: Yes, Your Honor. 
THE COURT: Why don't you withhold this exhibit until that officer 


testifies ? 
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MR. FLANNERY: I could do that but I don't want him to testify 
to something that is not in evidence. 
THE COURT: Very well. You made your objection. 
MR. SITNICK: If it turns out it has no connection with lottery 
it will be excluded anyway. 


* * * * 


(Government Exhibit No. 3 
was received in evidence. ) 


* * * * * 

172 MR, FLANNERY: Your Honor, before I call my next witness and 
my final witness, may I offer into evidence the other exhibits, the brown 
bag and contents which I believe is No. 1 and Government's Exhibit 2-A, 
2-B and 2-C which are a green card, a white call card and a brown prop- 
erty envelope. 

THE COURT: Subject to the objections made by the defendants, 
they will be received. 


* * * 


173 WILLIAM D. FORAN 
* * * 
(At the Bench:) 
MR. McKENZIE: I want to object to the use of an expert witness 
in this case for the reason I contend that in the City of Washington, it is 


not necessary to have an expert witness to take the stand and tell a jury 
anything about playing numbers and horses, or anything else. I think 
they know it real good. 


One of the reasons I wanted to question the jury on voir dire con- 
cerning knowledge and activity in gambling was to determine whether or 
not it had to be explained to them by an expert. 

I think it is a subject matter the jury understands very well. 

THE COURT: That doesn't mean the Government doesn't have to 
prove its case beyond a reasonable doubt. 

174 He has a brown bag in evidence and I assume there are a number of 
so-called numbers slips in it. Until there is some evidence in the case as 
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to whether or not they are connected with the charges in the indictment -- 
I think the Government has to make some showing, however, to prove the 
connection. 
MR. McKENZEE: I think it is not necessary. 
THE COURT: As I understand it, this testimony has been offered 


and received in prior cases. You know that. The Court of Appeals, I 


think, has passed on it. If you can show me where the Court of Appeals 
says this is error, I will listen to you. 
All right. Objection overruled. 
(In Open Court:) 
DIRECT EXAMINATION 


BY MR, FLANNERY: 
* * * * * 


Q. You are a Lieutenant on the Metropolitan Police Force 
A. Iam. | 
Q. Lieutenant Foran, are you attached to the Gambling Squad? 


A. Tam. 
* * * * * | 
175 Q. Will you tell the jury what the numbers game is and how the 
number for a particular day is arrived at? A. The numbers game as 
176 it is known locally -- I will start off by explaining the basi¢ elements 
in the constitution of the numbers operation. | 
You have, first of all, a writer. That is a person who accepts bets 
from players. 
Then you have a person who is known as a pickup man or a runner. 
He goes around from writer to writer and picks up the numbers work and 
delivers it to a drop or a numbers office, as the case may be. | 
And you have what we know as office workers in the numbers busi- 
ness. Those are the people who work in an office where they process the 
numbers slips. They check them for hits. They tabulate the slips, break 
them down, add up the amount of play, separate them according |to writers, 
and so forth. 
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And too, you have a backer. That is the person who is a financial 
backer, and sometimes he is actively engaged in the operation itself as 
well as being the financial backer. 
Now the number is selected by races, paramutual totals from races. 


They change from track to track as the particular tracks open or close. 
At the present time, for instance, the number is coming from the Fair- 
grounds in New Orleans and they are using the first and second races, 
the mutuals from the first and second races. That is, the win, place and 

177 show horses of each race are totaled to get the first number. The 
third and fourth races, likewise, for the second number; and the fifth and 
sixth races for the third number. 

Q. Assuming the first race at Fairgrounds was used for that pur- 
pose, how would you arrive at the first number? A. By adding together 
the mutuals of the win, place and show horses in the first and second 
races; and then, the first number to the left of the decimal after adding 
those figures is the first number. 

Q. Ifa horse wins, it wins the win, place and show money; is that 
correct? A. That is correct. 

Q. Then the next horse would pay place and show, is that right? 
A. The win horse pays three; the place horse pays two; and the show 
horse pays one. 

Q. Now then, you would have a column of figures with six prizes 
totaled and a decimal point, and the number to the left of the decimal 
point is the number used; is that correct? A. Actually, you are adding 
the mutuals from the first and second races together to arrive at your 
first number, so you would actually have twelve different prizes to add 
up. 

Q. What is the first number? A. The first number is the first 

178 number to the left of the decimal point. If those twelve prizes pay 
off and pay a total of $1200. 48, your first figure would be a "4", That 
would be the first number to the left of the decimal point. 

Q. Then, do the numbers come in by certain times? A. Yes, as 


the races are run. In other words, after the first and second races are 
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| 
run, they get the mutuals and add them together and they can tell what 
the number is by doing that. | 


Q. Ifa person wanted to make a bet on a number and he bet a 
nickel, say, or a penny, what odds usually would be paid to him? . | 
A. The normal odds locally are 600 to 1. That means if you play a 
dollar on a number, you would get $600 if you had the winning number. 
Q. Actually, the number could be one of a thousand numbers, 


correct? A. Yes. ! 


Q. Is it possible to make a bet on the first number and the second? 
A. Yes. You can bet a straight number, that is, 1, 2, 3 -- You can bet 
what they call parlays. 
Parlay betting or double action, as it is sometimes referred to, 
that is, a combination of any two numbers. Then they have what they 
179 call single action betting, which means you can select one of three 
numbers and bet on them. | 
The odds paid are 80 to 1 on parlays or double action bets; on 
single action bets, the odds are 8 to 1. 
MR. FLANNERY: Your Honor, I submit, Lieutenant Foran, due 
to his experience and knowledge, is an expert in his field, that is, an 
expert in the numbers operation. 
THE COURT: As to how the lottery or numbers game operates ? 
MR. FLANNERY: Yes. AndI suggest to Your Honor he may be 
able to give his opinion as to the evidence. | 
THE COURT: Is there any objection? | 
MR. McKENZIE: The representation we made prior to this will 


run to this testimony. 
THE COURT: Very well. 
BY MR. FLANNERY: 
Q. Lieutenant Foran, I hold in my hand a bag known as Govern- 
ment's Exhibit No. 1 for identification. I will show you the contents 


of this bag -- 
MR. FLANNERY: Let's make this 1-A. 
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THE DEPUTY CLERK: Government's Exhibit 1-A marked for 


identification. 


(Document marked Govern- 
ment's Exhibit 1-A, for 
identification. ) 


180 THE COURT: All right. Government's Exhibit 1-A is part of the 
contents of Government's Exhibit No. 1. 

MR, FLANNERY: Yes, Your Honor. 

THE COURT: That has already been received in evidence. 

MR. FLANNERY: Yes, sir. 

BY MR. FLANNERY: 

Q. Lieutenant Foran, I will show you a little stack of yellow slips 
with writing appearing on them, which I have taken from that bag marked 
Government's Exhibit No. 1 for identification, and ask you will you leaf 
through those slips and tell His Honor and the ladies and gentlemen of 
the jury what they are in your opinion? A. These are all numbers slips. 

Q. And what is a numbers slip? A. A numbers slip is a record 
used in the numbers business. For instance, we find here slips of paper 
which we refer to as regulation numbers slips. These are slips that are 
commonly used in the numbers business and come from a book that 
usually bears a book and ticket number. There are 50 tickets ‘to a book. 
Each ticket has three parts. 

This is the original (indicating). The white copy is the player's 
copy, if the writer gives the player a copy. Then there is an onion skin 

181 copy which remains in the book, which is the writer's copy. You 
will notice in this instance we have a box with "40" at the top left. That 
writer is identified in the operation by the number "40", That is his 
code. 

Down here (indicating), we have a total "21". By adding up 33 for 
five cents, 556 for five cents, 855 for six cents, and 430 for five cents, 
make a total of 21'cents. All of those slips are referred to as regulation 
numbers slips. Among these slips is a plain one. It too bears the code 
No. 40; the total is 69 cents in this column and 50 cents in this column. 


| 
1 
| 
| 
| 
| 
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Q. There is a white slip here which also bears "40" up in ithe left- 
hand corner -- That is the writer's code, did yousay? A. Yes. That 
is a combination bet. Here we have No. 511 dash "10 C", which means 
combination. The number can only come out three ways. The player 
playing on that number only has to pay 30 cents. 
The next number I find here is "809 - 10". To me that is an 809 
10 cent bet and has a six-way combination; 30 cents on the three-way 


combination and 60 cents on the straight six-way combination. | 
182 @. Now, in the interest of saving time, Lieutenant, I am not going 
to ask you to look at all these slips but let me ask you this, with respect 
to the bag and its contents, have you had occasion to examine this evidence ? 
A. Ihave made an examination in the office of the Morals Division. If 
I may look at that for a moment -- | 

THE COURT: You may step down to the table. 

(The witness perused documents. ) 

THE WITNESS: I see. I identify this batch by the name "s. E. 
Carter" on these slips. That (indicating). identify as Officer Foulkes! 
writing. He processed this work under my supervision. | 

MR. McKENZIE: In connection with that aspect of the examination, 
I would like to take the liberty of suggesting to inquire how we know when 
and where he can identify the signatures on the documents. | 

THE WITNESS: The bag itself, I don't know. The recordings were 
on the outside of the bag before it ever got tome. The bundles of slips, 
Officer Foulkes made those recordings while he was processing |the work, 


| 


| 


how many writers, what the total amount of the plays made were and so 
forth -- those recordings he made in the office while he was sitting across 
the desk from me in the office. 
BY MR. FLANNERY: 
Q. Under your supervision? A. Yes. 
Q. In your opinion, are all the slips contained in this bag either 


numbers slips or records kept in the operation of a numbers game? 
A. They are. | 
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Q. Has a breakdown and analysis of these slips been made ? 
A. It has. 

Q. Do you have a record of how many slips were in that bag? 
A. There are 1,679 slips according to Officer Foulkes" count. 

MR. McKENZIE: I object to that and I ask that that remark be 
stricken, "according to Officer Foulkes’ count". 

THE COURT: Will you be able to check up these slips by proving 
by the officer who is out of the room, if he can do so -- I will let it go 
at that. 

BY MR. FLANNERY: 

Q. How many different writers’ codes are on these slips he 
A. A hundred and twenty-five. 

Q. What does that indicate, 125 different writers? A. 125 

184 different writers, that is correct. 

Q. Now then, ‘what was the total amount of bets made ? A. $3,455 
and some odd pennies. I have forgotten the full number. 

Q. Somewhere in the neighborhood of $3,400? A. $3,455 and 
some change. 


Q. Does that indicate to you a day's business? A. That is my 


interpretation; yes, sir. 

Q. Now, then, I have some other evidence. I would like to show 
you Government's Exhibit 3 for identification, which for the record is a 
slip of paper allegedly taken from the wallet of the defendant Perry. Will 
you inspect that and'tell me what you think it is in your opinion? 

MR. McKENZIE: Just a minute before you answer. I object to 
this -- If he is going to guess, I object to that. 

THE COURT: First of all, it is going to be up to the jury to place 
whatever weight they should place on the testimony of an expert. They 
don't have to accept expert testimony. Now, he may state what in his 
opinion the slip represents. That is the question, is it not? 

MR. FLANNERY: Yes, Your Honor. 

THE WITNESS: In my opinion, this is what we refer to in the 
gambling field as a collection list; and I will explain it. 
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185 Here you have a series of code, "R5", "11", "AH", "012", "35", 
and "P". Those in my opinion are writers' codes. Then in the next 
column, we have a series of figures, "290. 24", "263. 96", ''118./60", 
"223,00", 135. 90" and "46.03". To me that indicates these writers, 
in other words, are operating on a credit basis and these writers owe 
that amount of money. In the third column we have the notations "paid" 
marked, which would indicate to me those people are square with the 
backer. Their records have been paid up. | 
* * * * 
192 CROSS-EXAMINATION | 
BY MR. McKENZIE: | 
Q. Lieutenant, you have testified you are an expert in the! numbers 
lottery. Now, will you tell the jury -- and I think you didn't tell them 
this before -- what is a lottery? What constitutes the lottery? A. What 
constitutes a lottery ? 
Q. Yes. A. The chance involved. | 
Q. Isn't there an element of awarding a prize 0: As Certainly, 
193 if you select the winning number, you get a prize. 
Q. But the object you aim for is to win? 
THE COURT: Isn't that obvious, people play to win? I assume 
that is a question for the jury. Let them use their own intelligence on 
that. | 


BY MR. McKENZIE: | 
Q. I think you testified in this adventure the first person concern- 
edisa writer, is thatright? A. That is the lowest. | 
Q. He is the first person a player contacts, the writer ? A. Yes. 
Q. He gives him a number and some money, right? A. Yes, sir. 

Q. Then what does the writer do? A. The writer -- there are 


variations of how the collection of numbers work is done. The writer 
might be instructed to take his work and leave it at a certain address or 
at a certain location in the vicinity of his operation, and maybe | Reveras 
writers in that same vicinity do that. Then we would deter mine that loca- 


tion as being a drop, where several writers come and leave numbers work. 
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194 Then from that point, your pickup man or runner would come from 

that point. 

Q. When the pickup man comes to the drop, he takes whatever 
numbers slips there are and takes them elsewhere, is that right? 
A. That is the job of the pickup man. Sometimes even a pickup man 
turns it over to someone else. He may not be trusted to go to the office. 

Q. Where does that go from the drop? A. From the drop, the 
pickup man may take it directly to the office from the drop; or he may 
give it to another man and there are variations. Depending on how much 
trust the backer puts into certain individuals determines how close they 
get to the office. 


From the drop, it goes to the office, doesn't it? <A. Yes, sir. 
And in the office, you say, it is processed? A. That is cor- 


The slips are sorted and subdivided and tabulated? A. Yes. 

What happens to the tabulation of those workers ? A. They 
add up each writer's work and they total it and they have what they call 
a "rundown ribbon" or a "rundown tape", as it is commonly known also. 
The workers in the office, as they process the work, they make a tape 

195 and on that tape they add the total amount of work and then deduct 

the writer's commission, note single action special bids that may be in- 
volved in the work and they would indicate on that the code of the writer 
that appears on the slips to show what the office indicated is work actual- 
ly in. 

Q. Isn't it from that tabulation that it is determined who wins and 
who loses, and how much they get? A. It is not. 

Q. Where is that determination made ? A. That is determined 
from the mutuals, from the horse races. 

Q. I don't mean who determines what the number is, but when all 
this material gets to an office, it has to be processed to see who are the 
winners and who are the losers; only some are going to have the right 
number and many are going to have wrong numbers. Isn't that correct? 


A. Yes, sir. 
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Q. And also it is determined who has the right number or who has 
not -- No one would know who wins until the slips are processed, a they ? 
A. I wouldn't know how anyone would know unless the number comes out. 
They have a way of processing slips whereby they will check off the lead- 
ing numbers and the second number. They do that to lay off; to protect 
196 themselves, they have a lay off sometimes. They will keep a total 
| of work by leading and second number to lay off to protect themselves 
financially in case that number comes up. | 
Q. Lunderstand that. Iam calling your attention to the numbers 
slips -- These papers were destined to go some place to be processed, 
weren't they? A. Yes, sir. 
Q. The process would determine whether a fellow who held this 
slip would win something or would win nothing ? A. I wouldn't say pro- 
cessing of it would; the determination is made by what the number is 
going to be. 
Q. Iwill use Exhibit 1-A, and on this first slip is enough for me. 
This slip reads: "Government's Exhibit No. 1-A" and there is a little 
box with number 40" in it; below that there is: '333-5, 556-5, 855- 6, 
430-5". Now, those numbers were put there by the writer, isn't that 
correct? A. Yes, sir. 
Q. Then either he or someone else picked them up and they, even- 
tually got into this sack? A. That is my opinion. 
Q. No matter who did it, the writer wrote it and eventually 
into this bag. It was up there on P Street. A. That is correct. 
197 Q. At P Street, in this sack and in that Buick automobile, t the thing 
wasn't complete there, was it? That slip in the bag on P Street wouldn't 
pay anybody anything, it had to go some place to be processed to deter - 
mine whether it is a winning or losing number. A. I couldn't agree 
with you. Quite frequently these days, the work isn't processed until 
later in the day. A contract has been entered into when a player plays 
with the writer and the mere fact it has or hasn't been processed yet, in 


my opinion, doesn't make any difference. The purpose for sending it to 
| 


it got 
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the office is to determine how much work the writer got and, of course, 
to determine whether there are winning bets on those slips -~ 

Q. That slip which I showed you and read into the record, the 
office would determine whether any of them were winners, isn't that 
right? A. The office would check. 

Q. If they found there was a winning number on that slip, then an 
arrangement would be made to get the money from the backer and turn it 
over to the writer and down to the player, isn't that correct? A. Yes. 

Q. In this investigation you made here, did your investigation or 

198 examination of these slips tell you where the office was located ? 
A. It didn't. 

Q. You don't know whether the office is located in the District of 
Columbia or in the State of Maryland, do you? A. I don't. 

Q. Do you know of your personal knowledge whether or not on 
several occasions people who were suspects in this investigation were 
followed to the Maryland State Line and then the police didn't follow them 
any more? A. I couldn't say that I know that in this investigation, no. 

THE COURT: From your experience and you have to go back to the 
day -- Races are run in various parts of the country. Assuming they are 
run at Hialeah or Tropical Park, what time of the day is the player able 
to find out whether or not he holds a winning bet? 

THE WITNESS: It is predicated upon the time the races are run. 
During the time, at least the day of the arrest in this case, the number 
was being taken from Fairgrounds, which is at New Orleans. Andon 
Central Standard Time, I think the first race is off at 2 o'clock down 
there, either 1:30 or 2 o'clock, which makes it either 2:30 or 3 o'clock 
our time. 

Assuming the second race was off at 3 o'clock, they would have the 

199 results of that race by 3 o'clock, so it would be around 5:30 or 6 
o'clock until they would determine the full number. 

THE COURT: From your experience in connection with your investi- 


gation of the work, is there any particular time that these alleged numbers 


| 
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slips have to be in the hands of the backer? Do they have to be lin the 

hands of the backer before the conclusion of the third race, we will say ? 
THE WITNESS: Yes, either the backer or a trusted member of the 

operation. The post time is predicated upon the second race from which 

the first number is taken. If the second race is off at 3 0' ‘clock, then 

that is the post time. The work has to be in the designated hands by 

that time, otherwise it is known as dead work. 


* * * * 


201 WARD C. FOULKES 
* * * 
DIRECT EXAMINATION 
BY MR. FLANNERY: 
* * * * 

Q. Detective Foulkes, * * * Now, I show you these pieces 
of paper on the table here which, for the record, are the contents of 
this brown bag known as Government's Exhibit No. 1 for identification. 

I will ask you to inspect these pieces of paper and tell me whetler you 
202 can identify them by your handwriting on there? A. Yes, this is 

my handwriting. It bears the code on it, the amount of work -- It bears 

my handwriting. It has on it the code of the numbers slips, the amount 


of slips and the total amount of work in each package. 


* * x * * | 


203 Q. Can you tell us how many slips there were in this bag? 


A. The amount is $3455. 03; 1679 slips; and 125 codes. 


* * * * * | 


209 MR. FLANNERY: The Government rests at this time, Your Honor. 
* * * * * | 


226 MR. McKENZIE: I renew all prior motions made on behalf of the 
defendants Perry and Crawford. | 
227 THE COURT: Perry and Crawford. ! 
MR. McKENZIE: Yes, Your Honor. I now move that the Court 
enter a judgment of acquittal as to these two defendants because there is 
a total failure of proof e venue. | 


* 
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I specifically inquired of each of the witnesses who took the stand 
if they knew where the bags and documents taken from the 1947 Pontiac 
were delivered. I specifically asked if they knew whether or not they 
were delivered any place within the District of Columbia. They testified 

228 that on several occasions they followed an automobile proceeding 
northeast towards Maryland, along Florida Avenue, and at the inter- 
section of Florida Avenue and New York Avenue, they lost them. They 
testified, accordingly, that they followed automobiles driving from the 
1947 Pontiac into the State of Maryland where they abandoned their pur- 
suit. One testified it was out of their jurisdiction. 

There is testimony that on several occasions a car came to pick 
up the packages and it bore Maryland license tags. 
* * * * * 

230 MR. McKENZIE: Perry then, in the opinion of the officer, recog- 
nized him as the officers approached and he took the bag of numbers 
slips and threw it into the window of the Buick where Crawford was sit- 
ting. 

THE COURT: That was the bag he got from the 1947 Pontiac ? 
MR. McKENZIE: They can establish possession, rather, at best. 
THE COURT: The statute under which count one is drawn states: 
"If any person should keep, set up or promote or be 
concerned as owner, agent or clerk, or in any other 
manner, in managing, carrying on, promoting, ad- 
vertising, directly or indirectly, any policy lottery, 
policy shop, or any lottery... " shall be punished 
as the law provides. "' 
And I expect to tell the jury what a lottery is. 
Another part of the Statute which you have to read in connection 
with this count is this: 
"The possession of any copy or record of any such 
chance, right or interest, or of any such ticket, 
certificate, bill, token, or other device shall be 
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prima facie evidence that the possessor of such 
copy or record did at the time and place of such 
possession, keep, setup, or promote, or was at 


such time and place concerned as owner, agent, or 

clerk, or otherwise in managing, carrying on, pro- 

moting or advertising a policy lottery, policy shop, 

or lottery." 

It doesn't mean the officers have to follow them all the way where 
the backers were living. It doesn't mean the officers have to follow them 
232 out there, out in Maryland. If they did certain acts in the District 

of Columbia, of which I think there is circumstantial evidence in this 
case, I don't have to agree with your theory just because they lost track 
of the defendants -- I could be wrong. If Iam wrong, let the Court of 
Appeals correct me. I think it is just common sense what the Statute 
means. ! 

MR. McKENZIE: I know what the Statute means if it had been 
demonstrated. Suppose a witness got on the stand and said he had fol- 
lowed these people into Maryland and saw the place in Maryland where 
the operation unquestionably was managed, would you then show that 
what took place in the District of Columbia -- | 

THE COURT: Iam not going to say what I would show. 

MR. McKENZIE: I want to say one thing further about your reliance 


on presumption, that is like a house of cards. It comes into play when 


there is no evidence; whenever evidence appears concerning the premises, 
the house of cards must fall. And there is evidence a lottery was carried 
on and maintained in Maryland. | 
THE COURT: The Supreme Court says a fact is presumed to be 
233 = true unless disproved by facts to the contrary. | 
MR. McKENZIE: I came to go to bat for these fellows; I am not 
in a popularity contest. | 
THE COURT: I understand that. Just keep trying. | 
MR. McKENZIE: I want to say one thing about possession as to 
Crawford and Perry. 
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On the day in question, on the 28th of Janvary, there is no question 
about the fact Perry and Crawford drove up in a Buick automobile. Perry 
was driving and the passenger was Crawford. And the uncontradicted 
testimony is that Perry went towards this Pontiac and he got this bag 
from the Pontiac. There is no testimony as to who brought it there, how 
long is had been there or why. And then there is testimony that he prob- 
ably recognized the policeman and threw it in an automobile where Craw- 
ford was sitting. How does possession of the contraband get into the 
possession of Crawford? Suppose he had been in full flight -- 

THE COURT: Now, you are dealing with flight. 

MR. McKENZIE: This fellow Crawford is in the automobile as a 
passenger. As far'as the proof shows, there is nothing to show it was 
in the possession of Crawford. It was in possession of one man and he 
simply throws it in the automobile where he was. Is that enough evidence 
to let a case go to the jury? 

234 If you could have constructive evidence he had prior knowledge -- 
If that were shown, that would be different. 

THE COURT: Is that the only type of evidence -~ Crawford was in 
that vicinity on prior occasions, wasn't he ? 

MR. McKENZIE: Crawford was there perhaps on half a dozen 
occasions. I don't think that shows constructive possession on the date 
in question, the fact he was there before. I assume J have lost that 
proposition too. 

* * * * * 

235 MR. McKENZIE: I would like to have one question clarified. My 
theory in the case is whether there is a lack of venue. I wonder whether 
you regard that as a question of fact or a question of law, or mixed, or 
of such a nature that I can't even argue it to the jury. 

THE COURT: Iam not going to permit you to argue the venue to 

236 the jury. It might have been committed also in Maryland. Iam 


only concerned as ‘to whether or not there is substantial evidence to go 


to the jury on all counts. 
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Iam going to tell the jury if they find they aided, abetted in this 
crime would be sufficient to sustain a conviction. I think it is for the 
jury to decide. | 
If I had any doubt about the question of venue -- I think probably 
under decisions from the Court of Appeals, it might be different -- but 
I don't have any doubt about the venue. | 
MR. McKENZIE: You see my position? 
THE COURT: I know your position very well. 
* * * * * 
241 WILLIAM B. PROCTOR | 
called as a witness for the defense, having been first duly sworn, took 
the witness stand, was examined and testified as follows: 
242 DIRECT EXAMINATION | 
BY MR, SITNICK: 
* * * * * | 
Q. Now, you heard the officers testify here with reference to a 
243 number of occasions on which they saw you drive a taxicab to 2724 
Georgia Avenue, Northwest? A. I did | 
Q. Allright. Now, directing your attention to December 16, 1957, 
were you driving a Tip Top taxicab? <A. I would say so, yes. | 
Q. Whose taxicab is that? A. Itis mine. 
Q. And where did you go on that day at about 2:20 p. m. 7 Did you 
go to 2724 Georgia Avenue, Northwest? A. I did. 
Q. What did you go there for? A. Well, I would -- On previous 
occasions I had taken the defendant Day to the market to get supplies 
for the delicatessen. | 
* * * * * 
Q. How often did you take him prior to December 16th? A. I 
imagine about four or five times. It was around the early part, maybe 
about the 10th of December, I would say, that he hailed my taxi on 
Georgia Avenue and told me he wanted to go to the market to get some 
supplies for the delicatessen and I told him it was all right. 
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We went into the market and he went into the wholesale place there. 
244 He got supplies. He got supplies of pickles, maybe two or three 
boxes of hotdogs, and several boxes of cigars and cigarettes. 
* * * * * 
A. *  *  * When we came back from the market, well, that is 
when he paid me and that is when he asked me to come in and he would 
treat me to a cup of coffee. So I went in. So, he told me any time I 
was in that vicinity to drop by and he would get me to take him over to 
the market. 
* * * * * 

Q. Did you drive him to the market again? A. Yes. On the 
third time is when he made the stop. 

Q. He stopped where? A. He stopped by P Street and then he 
went to 5th & Neal Street Market, Northeast. When we stopped by P 
Street, he asked me to put a package in the car for him. Then we con- 

245 tinued on to the market and got the supplies and came back. 

Q. Did he tell you what was in the package? A. No, he didn't. 

Q. Allright. Now, I believe the officer testified that on occas- 
sions he would see you go into the store; is that correct? A. Thatis 
when I would go there. He would tell me, he said, "Come back tomor- 
row about the same time."" My only purpose for going in the store was 
to get a cup of coffee before I took him; other than that, I had no reason 
to go into the store. 

Q. On each occasion when he hired you to drive him to the market, 


you would stop at this place where the car was, as the police testified? 
A. That is right. 

Q. And you put something, a little bag or package, in the car; 
is that right? A. Thatis right. 

Q. Where in the car would you put it? A. In the glove compart- 


ment. 
Q. Andhe, himself, never got out of the car, didhe? A. No, 
he didn't. 


55 
Q. After you did that, you say you would take him to the market? 
246 A. LIwould continue on to the market and get the supplies for the 
delicatessen, and I would take him back to the store. 
Q. And he would pay you when? A. When we got back. | 
Q. How much would he pay you for driving him? A. Two dollars. 
Q. How long would this trip take? A. About twenty-five minutes. 
Q. So that your relationship with Mr. Day was that of hacker and 
passenger? A. Thatis right. I didn't know him by name until we came 
down to the police headquarters and they called his name. Before then, 


I didn't even know his name. | 
* * * * * 


248 Q. Did you on any of these occasions that the police officers 
testified about ever see Perry or Crawford in that automobile? A. 
There was never anybody in the car. When we went there, the car was 
parked and there was nobody in the car. Whenever we stopped by the 
car, there was nobody there. On no occasion did I see anybody in the 


car. I didn't know of all these other fellows until I was called down. 


Q. Until after the arrest? A. Yes. 
Q. Were you at any time from December 16, 1957 to January 28, 
1958 concerned either as an owner, agent or clerk, or in any wa: » in 
the numbers game? A. No. | 
* * * 
249 CROSS-EXAMINATION 
BY MR. FLANNERY: 
* * * * * | 
Q. How long have you been going to 2724 Georgia Avenue, North- 
west, to that little Variety Store? A. I have stopped by there on oc- 
casions, I guess, for a good while. | 
Q. Well, is it over a period of years? A. For the last few years, 


yes. 
| 
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250 Q. When did you first meet Day? A. When I had taken him to 


the market. 
Q. When was that? A. It was about the 10th of December, I 


would say. I may not be too accurate on that. 
* * * * * 


Q. Where did you meet him? A. He hailed me on the street. 
* * * * * 
252 Q. You say you don't know who owned and operated the store? 


A. No. 
* * * * * 


Q. Now then, on December 16th, it is a fact, is it not, that you 
came from 2724 Georgia Avenue with Day? A. That is right. 

Q. You remember that now, don't you? A. I couldn't be too sure 
about the date, but I would say that is right. 

Q. On that day, is it nota fact, that you went to where this 1947 
Pontiac, which has been referred to in the testimony, was parked; is 


that correct? A. That is right. 
Q. Where was that Pontiac parked? 
* * * * * 
253 A. You know when I make a statement, I would like to be definitely 
sure -- Iam not positive, but I would say P Street. 
Q. Between North Capitol and First Streets? A. I would say 


that. 
* * * * * 

Q. What happened when you got over to the vicinity of North 
Capitol and P Street? A. He told me he was looking for a -- He said 
he was looking for a Pontiac and the tag number was RW 131. He said, 
"I am looking for a Pontiac with license RW 131"; and he found it. 

254 Q. How big a bag was.it? A. How big? It was small. 

Q. Was ita brown paper bag? A. Yes. 

Q. Did youfeelit? A. No. 

Q. Did you ask him what was init? A. No. 


Q. And you had known this man only a short time? A. Yes. 

Q. And you were a taxicab driver for 27 years, an experienced 
taxi driver? <A. Yes. | 

Q. Didn't that arouse your suspicion? A. I tell youl haye been 


asked to drop packages off before and that didn't arouse me too much. 
* * * * * | 
255 @. You didn't ask him what was in the bag? A. No. 
Q. Or who the car belonged to? A. No. | 
Q. Did you have any conversation with him after that time about 
the bag? A. No. | 
Q. It isa fact on the next day, December 17th, that you again 
picked Day up -- Strike that. 
On that date, December 17, 1957, you went to the Variety store 
256 at 2724 Georgia Avenue again, is thatright? A. Thatis right, 
Q. And you left with Day? A. That is right. | 
Q. Now, on that particular day, December 17th, you went to the 
1947 Pontiac again, did you not? A. That is true. | 
Q. Now, on that day, William Perry was sitting in that car and 
you handed him a small paper bag, didn't you? A. That is not true. 
Q. You have heard the testimony of the police officers that that 
happened? A. No. 
Q. Thatisn't true? A. There was never anybody in the’ Pontiac, 
never. | 
Q. Allright. Now then, on December 19, 1957, you again met 
Day on Georgia Avenue, did you not? A. That is true. 
Q. And again you went to the 1947 Pontiac and left a bag i in it, 
right? A. That is true. | 
Q. Where did you leave the bag on that occasion? A. Byery 
time I left it in the glove compartment. 
Q. That is the third straight date with him that you had atte the 


257 bag and left it in the glove compartment of the Pontiac? A. Uh- 
huh, yes. 
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Q. Up until this point, you had not asked Day about the contents 


of that bag? A. No. 
Q. Were you suspicious ? A. There was a question in my mind. 


Q. What was the question? A. As to what was in the bag. 
Q. Did you suspect what was in the bag? A. Iam not So sure I 
did; there was a question in my mind, but I am not so sure I suspected 


what was in it. 
Q. Didn't you have any idea? A. I could have different ideas. 


Q. What ideas did you have 2 <A. I don't know. 

Q. Did you think there might be numbers slips init? A. I really 
didn't know what there was, frankly. 

Q. Were you suspicious there was stolen property or narcotics in 
the bag? A. I really didn't ask questions. I really didn't know what was 
in it. 

Q. The fourth straight date, December 20th, you again met Day on 
258 that date, did you not? A. I would say that is probably true. 

Q. And again you went to the same Pontiac, isn't that right? 

A. That is right. 

Q. And you again left a brown bag in that car, right? A. That 
is right. 

Q. And you didn't ask any questions about what was init? A. I 
didn't. 

Q. Did you see him get the bag from any place at 2724 Georgia 
Avenue, or from anyone else ? A. No, I didn't. 

Q. When you arrived at 2724 Georgia Avenue, would he have the 
pag at thattime? A. Well, I would go in and get a cup of coffee and 
then he would come in the place and he would say, "I'm ready to go. y 

Q. And he came in with the brown bag? A. When I would see 
him. 

Q. He would come from somewhere else and meet you at 2724 
Georgia Avenue, is that correct? A. Most of the times he would be 
there, but on several occasions he came in with the bag. 
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Q. Allright. Now, on the 26th of December, which would be the 
259 sixth day, you again met Day; is that correct, sir? A. I would 

say that was true. | 

Q. Did you leave a bag in the ‘47 Pontiac again on that day? 

A. That is true. 


Q. Now, on that day, there is testimony you were observed to put 
the bag under the front seat; is that correct? A. No, that is not correct. 
Q. You deny that? A. Ideny that. I put it in the glove compart- 


ment. 
Q. Now, I call your attention to the seventh day, January nd, 
1958: On that date, you again met the defendant Day and went to the 1947 
Pontiac, isn't that right? A. We stopped by the Pontiac, that is true. 
Q. On that particular day, you put the small bag which you had in 
your possession into a large bag cn the floor of the Pontiac, didn't you ? 
A. No. Each time, I put it in the glove compartment. | 
Q. There has been testimony in this case which you heard, didn't 
you, to the effect that on that date you were seen to put a small bag into 
a large bag? A. I put it in the glove compartment. 
Q. You deny putting it in the larger bag? A. Yes. 
260 Q. You heard the officers testify that you put it in the large bag, 
did you not? A. I heard them say that. 
Q. You deny that? A. Yes. | 
Q. Now then, on the 25th of January, the eighth day, you went to 
this '47 Pontiac, you took a small paper bag and left it in the Pontiac, 
didn't you? A. Yes, that is right; I put it in the same place, in the 
glove compartment. 
Q. And you again state to the jury that after taking this small 
brown bag to the Pontiac on eight different days, you never asked Day 
what was init? A. There was a question in my mind, but I never asked 
him. 
Q. But you never asked him what was init? A. No. 
* * * * 
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THE COURT: You rest, Mr. McKenzie? 
MR. McKENZIE: I do, Your Honor. 
THE COURT: You rest, Mr. Sitnick? 
MR. SITNICK: I do. 
* * * * * 
ARGUMENT ON BEHALF OF THE GOVERNMENT 


BY MR. FLANNERY 
* * * * * 


287 Consider the testimony of Lieutenant Foran as to how a numbers 
game operates and I think you will quickly see how this operation worked. 
The backer, it would appear from the evidence, is over there in Prince 
Georges County. These defendants possibly were agents or operated in 
some way in this case, as writer, pickup man, or some capacity in this 


case. 
Therefore, I think you have a duty in this case to find these people 
guilty as charged. 
* * * 
303 CHARGE TO THE JURY 
THE COURT: Ladies and gentlemen of the jury, the introduction 
of evidence in this case and the arguments of counsel being now conclud- 
ed, it becomes the duty of the Court to instruct you as to the law that 
should guide you in your consideration of the evidence and the determina- 
tion of your verdict. When you retire to your jury room, you will take 
with you the indictment returned by the grand jury in this case. The 
purpose of an indictment is to inform the defendant of the charge or 
charges that have been brought against him, and the charge or charges 
that he must neet when his case comes on for trial. An indictment is 
not evidence against a defendant, and it should not be regarded by you 
as testimony against these defendants, nor as being of any probative 
value, nor as being entitled to any weight as evidence. 
The defendants in this case are charged with the violation of the 
gaming laws of the District of Columbia. The District of Columbia 
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statute applicable to count one, insofar as pertinent to your inquiry, 
reads -- and I might say when I say the word "statute", Iam referring 
to the law as set forth in the District of Columbia Code. The District 
of Columbia Code provides: ! 

‘If any person shall within the District keep, | 
set up, or promote, or be concerned as owner, | 
agent, or clerk, or in any other manner, in manag- | 
ing, carrying on, promoting, or advertising, direct-_ 
ly or indirectly, any policy, lottery, policy shop, or | 
any lottery . . . he shall be punished as provided 
by law." 
In the eyes of the law, a lottery is the awarding ‘of a prize lor 
chance. The exact method adopted for the application of chance to the 


distribution of prizes is immaterial. In the eyes of the law, a so- 


| 
| 
| 
| 
| 


called numbers game is a lottery. 

You will note that the offense under the statute is not limited to 
writing numbers, but includes any act by which one or a person promotes, 
or is concerned with managing, or carrying on, or die ‘directly 
or indirectly, any numbers lottery or lottery. 

You will notice in the statute the use of the words "set up, or pro- 
mote, or be concerned as owner, agent, or clerk, or in any other man- 
ner, in managing, carrying on, promoting" -- and so forth. The statute 
is drawn in the disjunctive rather than the subjunctive. If you find any 
of the defendants committed the offense in any of the ways mentioned 
in the indictment and you so find beyond a reasonable doubt, as I will 
define the term to you, then you must convict them. If you find they 
are not guilty, you must acquit them. | 


305 Now, another part of the statute which I just read to you states 
as follows: | 
"The possession of any copy or record of any 
such chance, right or interest, or of any such 


ticket, certificate, bill, token, or other device 
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shall be prima-facie evidence that the possessor of 
such copy or record did, at the time and place of 
such possession, keep, set up, or promote, or was 
at such time and place concerned as owner, agent, or 
clerk, or otherwise in managing, carrying on, pro- 
moting, or advertising a policy lottery, policy shop, 
or lottery." 

What do we mean by "prima-facie evidence"? That means this: 
A fact presumed to be true unless disproved by some evidence to the 
contrary. 

Now, the first count of the indictment, which is drawn under the 
section of the District of Columbia Code which I just referred to, states 
as follows: 

"Continuously during the period from about 
December 16, 1957, to about January 28, 1958, 
within the District of Columbia, William H. Perry, 
Alonzo Crawford, Arthur Beards, William B. Proc- 
tor and James E. Day were concerned as owners, 
agents and clerks, and in other ways, in managing, 
carrying on and promoting a lottery known as the 
numbers game." 

306 Now, if you believe beyond a reasonable doubt from the evidence 
in the case that one or more or all of the defendants or any one or all 
of them were concerned in the manner set forth in the first count of the 
indictment, having in mind the law I have just read to you, it is not neces~ 
sary for the government to prove beyond a reasonable doubt they commit- 
ted this offense by operating a lottery on every single day mentioned in 
the indictment. If they did it for a substantial number of days, or one 
day, or few times, or many times, that would be sufficient under the 


indictment for the first count. 


The government is not required to prove beyond a reasonable doubt 


that continuously, day after day, minute after minute, within that period 
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they committed this offense. If they did it a substantial number of times, 
or one day, or more than one day, that would be sufficient provided you 
believe, however, beyond a reasonable doubt from the evidence and the 
testimony in the case that they are guilty of that offense. | 

Now, with respect to counts two and three: The District of Colum- 
bia Statute applicable to counts two and three insofar as pertinent to 
your inquiry reads, as follows: 

"If any person shall, within the District of 
Columbia, knowingly have in his possession or 
under his control, any record, notation, receipt, 
ticket, certificate, bill, slip, token, paper, or 
writing, current or not current, used or to be 
used in violating the provisions of Title 22, Sec- 
tion 1501" -- which is the statute I have just 
referred to -- "he shall be punished as provided 
by law." 

Then that statute goes on to say: 

"For the purpose of this section, possession 
of any record, notation, receipt, ticket, certifi- 
cate, bill, slip, token, paper, or writing, shall 
be presumed to be knowing possession thereof. " 

That means simply this: A person must knowingly believe some- 
thing is unlawful. You must believe beyond a reasonable doubt ie Tam 
not referring to any particular defendant -- that they must knowingly 
have possessed something that was unlawful. 

Suppose you call a taxicab to your home, and you are unable to 
make a trip to see your neighbor, and you say to the driver, Bare is 
a bag. I would like you to deliver this bag out to such and such a place." 
The driver takes the bag to deliver it to the prescribed address. Let us 
suppose he is stopped by the police and he is charged with violation of 
the law. The government would have to satisfy a jury beyond a reason- 
able doubt that the driver knowingly possessed these things and that he 

| 
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308 knew or he had some guilty knowledge that what he was transporting or 
carrying was contraband. 

So, if you believe the defendant Crawford's story that he didn't 
know what was in these bags, as has been argued by counsel, then he 
was not aiding, abetting or assisting anybody in this cause, then, of 
course, you must acquit him. 

‘You must make up your own minds as to whether or not they know- 
ingly possessed something that they had no right to possess, something 
that was unlawful. I do not think you will have any difficulty applying 
that definition to the facts in the case. 

MR. SITNICK: Your Honor mentioned the name Crawford. I 
believe Your Honor meant to say Proctor. 

THE COURT: Yes, Proctor. I stand corrected. 

Count two of the indictment reads as follows, and this is also 
drawn under the same statute which I have just read to you: 

"On'or about January 28, 1958, within the 
District of Columbia, William H. Perry and Alonzo 
Crawford knowingly had in their possession and un- 
der their control notations, records, receipts, 
tickets, ‘certificates, bills, slips, tokens, papers 
and writings, current and not current, used and to 
be used in a lottery known as the numbers game." 

309 Count three of the indictment is the same as count two of the indict- 
ment, with the exception that count three charges the defendant, Arthur 
Beards, with a violation of the statute which I have just read to you and 
that the violation occurred on or about January 28, 1958. 

In other words, under this statute it is a criminal offense for a 
person to have in his possession any ticket or slip or writing used for 
the purpose of playing or conducting any lottery, providing the person 
knew he had such slip in his possession and that he knew the slip or 


paper or writings were used for the purpose of carrying on a numbers 


game. Now, knowledge, of course, need not be proved directly. 
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Science has not invented an X-ray machine by which the operation 
of the human mind can be photographed. Knowledge can or may be de- 
duced from circumstances. It can be inferred or may be inferred from 
things done and things said by the person, and from surrounding circum- 
stances. It is a question to be determined by the jury from all the facts 
surrounding the alleged possession of the slips. | 
In this connection you are instructed as a matter of law that pos- 
session means not merely actual physical possession, but includes con- 
structive possession as well. Constructive possession occurs when a 
person does not have within his hands or grasp the article in question, 
310 but does have dominion and control over the article. 
For instance, in your home you may own the property in it;and 
all your clothes. You don't have to have all your clothes on your back 
to be in possession of it. You may have a hat hanging up in an apart- 
ment. You don't have to have actual physical possession of that hat to 
have possession of it because you have dominion and control over the 
hat, because it is in your closet and you have dominion and control over 
everything in your apartment. That is what we mean by constructive 
possession. 
Now, ladies and gentlemen of the jury, there are two types of 
evidence: One is known as direct evidence, the other is known as cir- 


cumstantial evidence. By direct evidence is meant evidence of an eye- 


witness who actually saw the act perpetrated. 

If you were standing on the street and saw a man shoot another, 

that is direct evidence. 
Indirect proof of guilt consists entirely of what is known as cir- 

cumstantial evidence. Circumstantial evidence is evidence of circum~- 
stances from which the defendant's guilt or innocence may be inferred 
by the jury. At times, in fact, if the circumstantial evidence is suf- 
ficiently strong, it may be even more convi' ncing than direct evidence 
because an eye-witness may make a mistake in identifying the person 

311 whom he saw. His memory may be inaccurate, or he may be 
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intentionally fabricating a story. 

On the other hand, circumstances speak for themselves and if 
they are strong enough and unambiguous enough, at times, may irresist- 
ably lead to convictions. 

The law is that a defendant is presumed to be innocent of the charges 
contained in the indictment and the burden of proof is upon the Government 
to prove him guilty beyond a reasonable doubt. Unless the Government 
sustains this burden and proves beyond a reasonable doubt that the defend- 
ants have committed every element of the offenses charged and that the 
offenses alleged in the indictment occurred within the District of Colum- 
pia, then the jury must find them not guilty. 

Four defendants in this case have not taken the stand to testify in 
their own behalf. The Court instructs the jury this is their Constitutional 
right and they do not have to take the stand and prove their innocence in 
this case, or any other criminal case. 

As I said before, the burden of proof is upon the government to 
prove beyond a reasonable doubt that the defendants or any one of them 
have committed every element of the offenses charged; and the jury must 

312 not draw any’ unfavorable inferences against the defendants who 
have not taken the stand by reason of the fact they have failed to take 
the stand to testify on their own behalf. 

As I said to you a moment ago, the burden of proof is upon the 
government to prove a defendant guilty beyond a reasonable doubt, but 
not beyond all doubt whatsoever. In other words, the government must 
prove the defendant guilty to a moral certainty and not to an absolute 
certainty. As its name implies, a reasonable doubt is a doubt for which 


you can give reason to yourselves, a doubt based on reason and not just 


a whimsical conjecture or some capricious speculation. 

I think I can explain to you the meaning of the phrase "reasonable 
doubt" in simple, every-day language. Proof beyond a reasonable doubt 
simply means this: If, after a fair and impartial comparison and con- 
sideration of all the evidence, you can say to yourselves that you are not 
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satisfied of the defendant's guilt then you have a reasonable doubt. But, 
if, after such impartial comparison and consideration of all the evidence, 
you can truthfully say to yourselves that you have an abiding conviction of 
the defendant's guilt, of any one of them or all of them, such as you would 
be willing to act upon in the more weighty and important matters relating 

313 to your own affairs, then you have no reasonable doubt. 
In other words, proof beyond a reasonable doubt simply means that 
the proof must be such as will result in an abiding conviction of the defend- 
ant's guilt on your part and in your mind, such as you would be willing to 
act upon in the more weighty and important matters relating to your own 
affairs. | 
The Court instructs the jury that a person who by education, study 
and experience has become an expert in any art, science or profession 
and who is called as a witness may give his opinion as to any such matter 
in which he is versed and which is material to the case. You should con- 
sider such expert opinion and should weigh the reasons, if any, given for 
it. You are not bound, however, by any such opinion. You may give it 
such weight as you deem it is entitled to receive whether that be great or 
slight, and you may reject it if in your judgment the reasons given for it 
are unsound. 
In determining whether the government has established the charges 
against the defendants or any one of them, or all of them, you must con- 
sider and weigh the testimony of all the witnesses who have appeared be- 
fore you to testify. | 
You are the sole judges of the credibility of the witnesses. In other 
words, you must determine which witnesses to believe and to what extent 
you believe them. 
314 In deciding how much weight to attach to the testimony of a witness, 
you may consider the demeanor of a witness on the witness stand, his 
manner of testifying, whether the witness impresses you as having an 
accurate memory and recollection, whether the witness impresses you 
as a truth-telling individual, and whether the witness has an interest in 
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the outcome of the case. All these factors, you may consider, as well 
as any other matters which may seem to you to have a bearing on the 
question as to whether the witness is telling the truth or is telling a 
falsehood. 

If you find that any witness has knowingly testified falsely as to 
any material fact, the truth of which he or she could not have been 
reasonably mistaken, the jury is at liberty, if they see fit to do so, to 
disregard any part of the testimony of that witness or the entire testi- 
mony of that witness. 

It is the duty of the Court to make known to you the law in the case, 
and it is your duty as jurors to take the law in the case from the Court. 

Now, arguments made by counsel for the government and counsel 
for the defendants at the conclusion of a case are not to be considered by 
the jury as evidence in the case. Naturally, they serve a very useful 
purpose and important function in every case. The arguments made by 

315 counsel tend to assist the jury in recalling some of the facts in the 
case. You should listen carefully and pay strict attention to the argu- 
ments made by counsel. 

However, as I said before, if their recollection differs from your 
recollection of the evidence, if the inferences and deductions which they 
draw from the evidence or testimony differs from yours, you must accept 


your own inferences and your own recollection of the testimony. 

You are the sole judges of the facts. It is up to the jury to deter- 
mine how much credibility and credence they are going to place on any 
of the testimony of the witnesses. 

Some argument has been made here regarding aiding and abetting. 
A person who aids, abets or assists another person in the commission of 
a crime is just as guilty in the eyes of the law as the person who commits 


the offense. 

Let me see if I can give you an example of what is meant by aider 
and abettor. Let us assume, first,a situation like this: Let us assume 
three men get together and they agree among themselves that they are 
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going to roba bank. Let us assume one man goes out toa second-hand 
store and buys a gun; another man hires a taxicab to transport Sioa to 
the Second National Bank on G Street. They have each agreed which 

316 part they are going to play in this particular crime. They/go to 
the bank. Let us assume that the man with the gun goes up to the cashier 
and says, "This is a stick-up, give me your money, "' or, "Hold your 


hands up. "' Let us assume another man went behind the counter and 
actually got the money. And further assume that the third man stayed 
outside and watched for the police, or in other words was a lookout man. 
All three are acting in concert pursuant to a scheme. If they are all 
arrested and if there is sufficient evidence in the case to convince the 
jury beyond a reasonable doubt that they were all together, the fact a 
man was a lookout man and did not actually have the gun in his hand and 
did not get the money, in the eyes of the law he is just as guilty as the 
man who went inside the bank and held up the cashier, providing, there 


is enough evidence to convince the jury that they were all aiding, assist- 


ing, abetting or conniving in the commission of the robbery. 
As a further illustration, take the case of three or four men who 
agreed to open up a gambling establishment. Let us assume one man 


goes out and arranges for the lease; another man goes out and buys crap 


tables and the like for this establishment; another man takes the part of 
dealer in the game, the actual man who pays off. Let us assume the 
317 fourth man is a lookout man. You can assume any number of 
situations. The fact the man went out and got a lease, even though it 
wasn't found on the premises, providing there was substantial evidence 
to connect him with the commission of the crime; or the fact one was a 
lookout man outside by prearrangement; or the fact one purchased tables 


and brought them to the place for the purpose of gambling -- all of the 


men who participated in that operation, in the eyes of the law, are prin- 
cipals. They are aiders or abettors. The lookout man is just as guilty 
as the man who was the stake man or actually paid off. | 
That is what we mean when we Say a person who aids or abets a 


principal offender is just as guilty of the crime as is the principal offender. 
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You are the sole and the exclusive judges of the facts. You are 
admonished not to permit your judgment or your reason or your intel- 
ligence to be swayed by sympathy, prejudice or bias, or ill-will against 
or for either the government or the defendants. You are not to be in- 
fluenced by your feelings or your emotions. Your verdict is to be reach- 
ed in accordance with the solemn oath you took that you would well and 
truly try this case and a true verdict render in accordance with the 

318 evidence and in accordance with the law as given to you by the 
Court. 

You must consider this matter deliberately and carefully in the 
light of the instructions of the law which I have given you. In reaching 
your conclusion, you must use the same common sense, the same ap- 
proach, the same intelligence which you would employ in determining 
any important matter that you have to decide in the course of your own 
affairs. 

You are instructed that if the Judge has said or done anything 
during the trial of this case which indicates or suggests to you or any 
member of the jury that he is inclined to favor the position of either 
party, you are not to permit yourselves to be influenced by any such 
suggestion. I have not expressed nor intended to express, nor have I 
intimated or intended to intimate any opinion as to what witnesses are 
or are not worthy of credence, what facts are or are not established by 
the evidence, or what inferences should be drawn by the evidence adduc- 
ed. If any expression of mine has seemed to indicate any opinion relat- 
ing to any of these matters, I instruct you to disregard it. 


Now, from time to time observant jurors -- and you have been 
especially observant during the course of this trial -- watch a Judge and 
try to determine whether he sustains the objections on one side more than 
he sustains them on the other, or whether he appears to rule more favor- 


319 ably towards one side or the other and try by some observation 
method like that to get an idea of what the Court thinks about the case. 
The Court further instructs the jury that in all my rulings on the 
evidence, objections and everything that has been before me, I have ruled 
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as I thought the law required me to rule without ever intending to favor 
or to intimate favor towards one side or the other in the case. So I 
say again, if the Court has done anything which indicates to you|how the 
Court feels about this case, the jury must ignore this entirely because 
the facts in this case must be decided by the jury. | 

Ladies and gentlemen of the jury, when you go to your jury room, 
you will there elect your foreman and your foreman will preside at your 


sessions and give each of you an opportunity to present your views. Try 
to look at this case, during your deliberations, with an open mind as to 
what the evidence is. Look at it without bias, prejudice or sympathy 
for or against either the government or the defendants. Try to ascertain 
what the truth of the matter is. | 
In final analysis, in this case, you twelve or fourteen ladies and 
gentlemen of the jury are only here for one purpose, the same as the 
Court and the attorneys -- we all have our separate functions -- and 
320 that is to determine what the truth is of this whole case. | 
How do you arrive at the truth? You arrive at it simply by the 
process of evaluating the testimony and the evidence in the case, using 
your own common sense that you were born with. Try to impartially 
find the facts in the case. After you have done that, if you can say to 
yourselves you have a reasonable doubt in your minds as to all or one 
of these defendants and you have that reasonable doubt as defined by 
the Court, you will have your sworn duty to acquit them or any lone of 
them. On the other hand, if you have an abiding conviction from the 
evidence of the guilt of these defendants or any one of them such as you 
would be willing to act upon in the more important and weighty matters 
in your own affairs, if you reach that point in this case, it will be your 
duty to convict the defendants or any one of them. | 
Now, in connection with your verdict in this case: Because of the 
fact there are several defendants or several possible verdicts that may 
be rendered, the Court has prepared for your convenience what is known 
as a form of verdict. You will first have to determine what your verdict 


is as to each defendant. 
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Now, as to the defendant William H. Perry, he is mentioned in 
321 counts one and'two, you will notice. If your verdict as to the 
defendant William H. Perry as to count one is not guilty and all of you 
unanimously agree on the verdict, the foreman will write alongside the 
name William H. Perry as to count one, "Not guilty”. If your verdict 
is guilty, your foreman will write, "Guilty." 

Likewise, if, after you have analyzed all the evidence, you feel 
he is guilty as to count two, the foreman will indicate that by writing, 
"Guilty" alongside the name of William H. Perry. If you find he is not 
guilty, your foreman will write, "Not guilty". 

Likewise for all of the defendants. There is a place for your ver~ 
dict as to each defendant on this form. 


* * * * 


322 (At the Bench:) 
* * * * * 

THE COURT: Mr. McKenzie, do you have any objection to any 
part of the Court's instructions ? 

MR. McKENZIE: I object to the portion of the instruction where 
you stated even though they determine that in a single instance one or 
more of these defendants committed these alleged acts, they should re- 
turn a verdict of guilty under count one of the indictment. 

Under aider and abettor instruction, I ask you to amend that 
charge for this reason: You have a man going into a bank, the three 

323 of them -- Everybody knows somebody is going to rob the bank. 
In this case, the evidence shows these people did something in connec~ 
tion with a matter that was transacted elsewhere. 

THE COURT: That is the argument as contained in the instructions 
which I denied, substantially, isn't it? 

MR. McKENZIE: It is related to it. 

THE COURT: In effect, you are renewing your objection. 

MR. McKENZIE: I think that your aider and abettor examples 


are not proper. I don't think they can be applied to an unknown principal. 
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THE COURT: What you are saying is, say, the backer is out i in 
Maryland and if they should be satisfied these people were clerks, agents 
or principals, any way you want to put it, you are saying they could not 
convict these defendants unless they get the higher-up man. | 
MR. McKENZIE: I am saying to be an aider and abettor they must 
participate in a plan knowingly and be a part of the operation. | 
THE COURT: That has been covered. I will tell them again if 
you want me to. 
MR. McKENZIE: I don't want you to repeat it if Your Honor has 
already told them that. 
324 THE COURT: I will tell them again to make sure they ucersrant 
it. | 
(In Open Court:) | 
THE COURT: Ladies and gentlemen of the jury, I thought I had 
explained the best way I can the principle of aider and abettor. I want 
to say this at the request of counsel: You must find any one or all of 


these defendants, if you find they are not the principal, that they aided, 
abetted and assisted. You must find that they did it knowingly and with 
guilty intention; that they had the intent to violate the law. 


I don't think I can be clearer on the matter than that. 
* * * * * 


326 THE DEPUTY CLERK: Members of the jury, your foreman says 
you find William H. Perry, Alonzo Crawford, Arthur Beards and James 
E. Day guilty as charged and that you find the defendant William B. 
Proctor not guilty, and that is your verdict, so say you each and all? 


(The jury indicated affirmation. ) 
* * x* 
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[ Filed December 4, 1958] 
[ VERDICT] 

On this 4th day of December, 1958, came again the parties afore- 
said, in manner as aforesaid, and the same jury as aforesaid in this 
cause, the hearing of which was respited yesterday; whereupon the said 
jury, after hearing arguments by counsel and the instructions of the 
Court, upon their oath say that the defendants Perry, Crawford, Beards 
and Day are guilty as charged, and that the defendant Proctor is not 
guilty; and thereupon the case of Perry, Crawford, Beards and Day are 
referred to the Probation Officer of the Court and are permitted to re- 
main on bond pending sentence. 

The Defendant Proctor is discharged. 

By direction of 


JOHN J. SIRICA 
Presiding Judge 
Criminal Court #One 
Present: 


United States Attorney * * * 


By Thomas Flannery 
Assistant United States Attorney 


* * * 


[ Filed December 4, 1958] 


DEFENDANTS' REQUEST FOR INSTRUCTION AS TO 
EFFECT OF PRESUMPTION IN 22 - 1501 


You are instructed that section 1501 of title 22 of the Code - the 
statute under which the government prosecutes count one of the indict- 


ment - provides, amongst other things, that proof of possession of 


numbers slips shall be prima facie evidence of guilt. 

The term prima facie evidence of guilt does not mean that proof 
of possession of slips requires or demands that you find a verdict of 
guilty as charged. 

It means, only, that the government is not required to prove by 
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the testimony of additional witnesses that such witnesses have personal 
knowledge defendants were operating a lottery as charged in count one, 
before you can consider their guilt or innocence as to that count. 

It does not destroy the presumption of innocence. | 

It does not demand that the defendants take the stand or that they 
offer any proof of innocence, or that they present any evidence in the 
cause. | 

This provision of law is a rule of evidence, and is in and of itself 
proof of nothing. | 
[ Denied] 


[Filed December 4, 1958] 
Defendants' Request for Instruction as to: 
VENUE | 
You are instructed the defendants contend that they may not be 
found guilty as to count one of this indictment upon the theory the govern- 


ment has failed to prove venue. 

You are further instructed venue means the place of trial of of- 
fenses committed against federal statutes and within the United States 
is the district within which the alleged offense occurred. | 


The defendants contend that a lottery demands purchase of a chance 


and award of a prize under the conditions agreed upon between the pur- 


chaser of the lottery slip and the operator of the lottery. 
Defendants further contend that unless and until the chance pur- 
chased has been delivered to the operator of the lottery and a drawing 
made, no lottery exists. | 
Since there is no evidence that the chances purchased in the lot- 
tery alleged in this case were delivered to any operator or backer in 
the District of Columbia and no evidence that the drawing was made in 
the District of Columbia, or the winners determined in the District of 
Columbia; defendants contend there was no lottery within the District of 
Columbia and therefore no venue has been proved. 
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You are finally instructed that you must find that venue has been 
proved and that lack of venue demands a verdict of acquittal as to count 
one. 
[ Denied] 


[ Filed December 10, 1958] 
MOTION FOR A NEW TRIAL 

Come now the defendants, Perry and Crawford, and in support of 
their motion, and through counsel, allege as follows: 

1. The verdict of the Jury was contrary to the evidence and con- 
trary to law. 

2. The Court committed error in charging the Jury when it advised 
them that the statutory presumption in the applicable Statute would justify 
conviction. 

3. The Court committed error in holding that the said statutory 


presumption would have vitality and legality in determining jurisdiction. 


/s/ T. Emmett McKenzie 
The Century Building 
412 Fifth Street, N.W., 
Washington 1, D.C. 
Counsel for defendants Perry 
and Crawford. 


SERVICE ACKNOWLEDGED FOR THE UNITED 
STATES OF AMERICA, this 10th day of 
December, 1958 


/s/ Oliver Gasch 
United States Attorney for the 
District of Columbia. M.N. W. 
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[Filed December 10, 1958] 
POINTS AND AUTHORITIES 


THE VERDICT OF THE JURY WAS CONTRARY 
TO LAW AND CONTRARY TO THE EVIDENCE 


The offense of maintaining a lottery requires proof beyonda 


| 
reasonable doubt that within the jurisdiction the defendants were |con- 
cerned in activities which resulted in the operation of a lottery within 
the said District. | 
Proof of possession of lottery slips in a District will not support 
a conviction for operating a lottery in such District where all the credible 
evidence tends to prove the lottery is conducted in another District. 
Further, there was positive evidence from every Government wit- 
ness that he had no knowledge of the operation of this lottery within the 


District of Columbia. 


The Jury's verdict, ex necessitae, was predicated upon conjecture 

and suspicion and is thus contrary to law. | 
THE COURT COMMITTED ERROR IN CHARGING 

THE JURY WHEN IT ADVISED THEM THAT THE 


STATUTORY PRESUMPTION IN THE APPLICABLE 
STATUTE WOULD JUSTIFY CONVICTION 


The statutory presumption in question provides in substance that 


from the possession of numbers slips prima facie evidence exists to the 
effect a defendant in possession of such slips is engaged in the operation 
of a lottery. 


This presumption, of course, means only operation of a lottery 
within the District of Columbia. When in the state of case existing at 
the conclusion of the presentation of all testimony and evidence there 
was positive and unimpeached testimony testimony and evidence to the 
fact no lottery was conducted in the District of Columbia the efficacy and 
applicability of the presumption ceased. | 

A presumption exists to supply the lack of evidence under named 
circumstances. | 

A presumption disappears when evidence of the fact presumed is 
made to appear through testimony of evidence elicited through either 
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direct or cross-examination of either party for the simple reason that 


evidence being before the jury they must determine the issues from the 
evidence. In this case there was evidence and was therefore error to 
charge the jury in substance that they could disregard the evidence and 
rely upon the artificial presumption. 

THE COURT COMMITTED ERROR IN HOLDING 

THAT THE SAID STATUTORY PRESUMPTION 


WOULD HAVE VITALITY AND LEGALITY IN 
DETERMINING JURISDICTION 


In permitting the jury to consider the presumption with respect to 
jurisdiction and venue the Court proceeded upon the basis that the pos- 
session of slips being prima facie evidence of operation of a lottery as 
per the statute, that presumption would support a further presumption 
that the operation of any such lottery occurred within this District where- 
fore proof of venue and jurisdiction would be disposed of. 

One presumption may not be made the basis and foundation for a 
succeeding presumption in this manner and fashion. 

WHEREFORE, the premises considered, defendants pray that 
this Court set aside the verdict of the Jury and Order a new trial in the 
matter. 

Respectfully submitted, 


/s/ T. Emmett McKenzie 
Counsel for defendants Perry 
and Crawford 


nl 


In Associated Press v. Emmett, 45 F. Supp. 907, 912, 913, 914, 
dealing at considerable length with the question of jurisdiction in a Fed- 
eral Court proceeding, reads, in part as follows: 

* * * 

As Mr. Justice Harlan said in Lehight Mining & Manu- 

facturing Company v. Kelly, 1895, 160 U.S. 327, at 

pages 336, 337, 16S. Ct. 307, at page 311, 40 L. ed. 
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444: ‘But when the inquiry involves the jurisdiction 
of a Federal Court, - the presumption in every state 
of a cause (is) that it is without the jurisdiction of a 
court of the United States, unless the contrary appears 
from the record. "' 

(2) In United States v. Green, 9 Cir., 1939, 107 
F. 2d 19, at page 22, Judge Garrecht says: ''The Dis- 
trict Courts of the United States are courts of limited 
jurisdiction, and the presumption at every stage of a 
-cause is that the cause is outside the jurisdiction of a 
court of the United States unless the contrary appears 
from the record. "' 

(3) But this is notall. The Judicial Code has 
made it the continuing duty of the judge of a District 
Court to inquire into jurisdiction, whether he has be- 
fore him a case begun in his court or one removed to 
it. This is the well-known section 37 of the Judicial 
Code, which is codified as Section 80, 28 U.S.C. A. 

(4,5) Mr. Chief Justice Hughes, in McNutt v. 
General Motors Acceptance Corporation, 1936, 298 
U.S. 178, at page 189, 56S. Ct. 780, at page 785, 80 
L. ed. 1135, had interpreted this duty. The opinion 
says: "The prequisites to the exercise of jurisdiction 
are specifically defined and the plain import of the 
statute is that the District Court is vested with author- 
ity to inquire at any time whether these conditions have 
been met. They are conditions which must be met by 
the party who seeks the exercise of jurisdiction in his 
favor. He must allege in his pleading the facts essen- 
tial to show jurisdiction. If he fails to make the neces- 
sary allegations he has no standing. If he does make 


them, an inquiry into the existence of jurisdiction is ob- 


viously for the purpose of determining whether the facts | 
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support his allegations. In the nature of things, the 
authorized inquiry is directed to the one who claims 
that the power of the court should be exerted in his 
behalf. As he is seeking relief subject to this super- 
vision, it follows that he must carry throughout the 
litigation the burden of showing that he is properly in 
Court. The authority which the statute vests in the 
court to enforce the limitations of its jurisdiction pre- 
cludes the idea that jurisdiction may be maintained by 
mere averment or that the party asserting jurisdiction 


may be relieved of his burden by any formal procedure. 
If his allegations of jurisdictional facts are challenged 


by his adversary in any appropriate manner, he must 
support them by competent proof. And where they are 


not so challenged the court may still insist that the jur- 


isdictional facts be establishe« or the case be dismis- 
sed, and for that purpose the court may demand that the’ 
party alleging jurisdiction justify his allegations by a 
preponderance of evidence. " 

(6,7) The trial court need not wait until the cause 
be tried. It may, upon affidavits or evidence dehors 
the record, before trial, determine the absence of 
jurisdiction, and thus, never enter upon a trial of the 
cause. ACQUIESENCE OR EVEN STIPULATION OF 
COUNSEL, OVERSIGHT OR A POSITIVE FINDING ON 
THE PART OF THE COURT, WILL NOT HELP, IF, IN 
FACT, THE JURISDICTION DOES NOT EXIST. 

(8) IF THE QUESTION BE NOT RAISED IN: THE 
LOWER COURT, IT MAY BE RAISED, FOR THE FIRST 
TIME, BY EITHER LITIGANT OR BY THE COURT, ON 
APPEAL. 


(Note) Underscoring represents itallics in the opinion - 
capitalization is by the defendant's counsel. 
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[Filed December 19, 1958] 
DENIAL OF DEFENDANT'S MOTION FOR A NEW TRIAL | 
On this 19th day of December, 1958, came the attorney of the 
United States; the defendants by their attorney, T. Emmett McKenzie, 
Esquire; whereupon the defendants' motion for a new trial coming on to 
be heard, is by the Court denied. | 
By direction of 


JOHN J. SIRICA 

Presiding Judge 
Present: Criminal Court #One 
United States Attorney 


By Thomas O'malley 
Assistant United States Attorney 


* * * 


[Filed February 16, 1959] 
UNITED STATES OF AMERICA : 
v. 4 No. 421-58 


ALONZO CRAWFORD 


JUDGMENT AND COMMITMENT 
On this 13th day of February, 1959 came the attorney for 


government and the defendant appeared in person and by his counsel, 
T. Emmett McKenzie. | 
IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of Violation of 
Title 22 D.C.C. 1501, 1502 as charged and the court having asked the 
defendant whether he has anything to say why judgment should not be 
pronounced, and no sufficient cause to the contrary being shown or 


appearing to the Court, | 
IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. 
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IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Eight (8) months to two (2) years on count 
one, Eight (8) months .on count two; the sentence on count two to run con- 
currently with the sentence imposed on count one. 

TT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ John J. Sirica 
United States District Judge 
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[Filed February 16, 1959] 
UNITED STATES OF AMERICA : 
v. : No. 421-58 
WILLIAM H. PERRY : 
JUDGMENT AND COMMITMENT 

On this 13th day of February, 1959 came the attorney for the 
government and the defendant appeared in person and by his counsel, 
T, Emmett McKenzie. 

Ir IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of Violation of 
Title 22 D.C.C. 1501, 1502 as charged and the court having asked the 
defendant whether ‘he has anything to say why judgment should not be 
pronounced, and no sufficient cause to the contrary being shown or 
appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Eight (8) months to two (2) years on count 
one, Eight (8) months on count two; the sentence on count two to run 
concurrently with the sentence imposed on countipne. 
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IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ John J. Sirica | 
United States District Judge 


[Filed February 24, 19 59] 
NOTICE OF APPEAL | 

Name and address of appellant: William Perry, Washington 

Asylum & Jail, | 

Name and address of appellant's attorney: T. Emmett McKenzie, 

412 5th St., N. W. 


Offense: Violation lottery law. | 
Concise statement of judgment or order, giving date, andjany 


sentence: February 13, 1959; Guilty operating lottery; sentence 8-24 
months. | 

Name of institution where now confined, if not on pail: Washington 
Asylum & Jail. 

I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 


Date: February 24, 1959 /s/ William Perry, by 
Appellant 


/s/ T. Emmett McKenzie 
Attorney for Appellant 
| 
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[Filed February 24, 1959] 
UNITED STATES OF AMERICA 

ve : Criminal No. 421-'58 
ALONZO CRAWFORD 


NOTICE OF APPEAL 

Name and address of appellant: Alonzo Crawford, Washington 
Asylum & Jail. 

Name and address of appellant's attorney: T. Emmett McKenzie, 
412 5th St., N.W. 

Offense: Violation Lottery Law. 

Concise statement of judgment or order, giving date, and any 
sentence: February 13, 1959; Guilty operating lottery; Sentence 8-24 
months. 

Name of institution where now confined, if not on bail: Washington 
Asylum & Jail. 

I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 


Date: February 24, 1959 /s/ Alonzo Crawford, by 
| Appellant 


/s/ T. Emmett McKenzie 
Attorney for Appellant 


—— 
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BRIEF AND SUPPLEMENTAL APPENDIX FOR 
APPELLEE 


United States Court of Appeals 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,278 


Wiis H. Pzzey, APPELLANT, 


%. | 


, 4 | 
Uxrrep Staves oF AMERICA, APPELLEE 


No. 15,282 | 


| 
Atonzo CRAWFOED, sere, 
v. : 
Unrrep Sravzs OF AMEEION, APPELLEE 
| R 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


Nos. 15,278 & 15,282 


QUESTIONS PRESENTED 


In the opinion of the appellee the following questions 
are presented: 


(1) In a case where the appellants were charged with 
being concerned, in the District of Columbia, as owners, 
agents and clerks, and in other ways in managing, carrying 
on and promoting a lottery, need the prosecution allege 
and prove that the entire lottery was situated in the Dis- 
trict of Columbia? ; 

(2) Where the evidence abundantly reflected that appel- 
lant Crawford was jointly engaged with appellant Perry 
and three others in an intermediate stage involved in the 
numbers business, and where on the day in question he 
drove to the pick-up spot with Perry who proceeded to 
acquire physical possession of the contraband, was, not 
Crawford in constructive possession thereof and did he not 
aid and abet Perry in the offense of possession? 

(3) (a) Did not the Court properly exercise its discre- 
tion in refusing to ask appellants’ broad, general voir dire 
question which was itself not calculated to obtain informa- 
tion respecting qualification or prejudice and which would 
have unduly extended the voir dire examination? 

(b) Did not the Court adequately inquire on voir dire 
whether any of the talesmen evinced prejudice because of 
the nature of the charge in the indictment? 


INDEX 


Counterstatement of the Case 
Statutes Involved 
Summary of Argument 


Argument: 
I. The court ruled correctly on the issue of venue 
Il. The evidence is sufficient to sustain Crawford’s conviction 
under the possession count, but even if not he is un- 
harmed because of his concurrent sentence 
III. The trial court properly conducted the voir dire exami- 


Conclusion 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,278 
Wruu1am H. Perry, aPPELLANT, 


uv 


Umnirep States oF AMERICA, APPELLEE 


No. 15,282 
ALONZO CRAWFORD, APPELLANT, 
v. 


Unrrep States or AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF AND SUPPLEMENTAL APPENDIX FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


The appellants were jointly tried with three others under 
a three count indictment filed April 28, 1958. The first count 
charged all five with violation of Title 22 D.C.C. Sectioa 
1501, as being concerned within the District of Columbia 
as owners, agents and clerks, and in other ways, in man- 
aging, carrying on and promoting a lottery from December 


(1) 


2 


16, 1957, to January 28, 1958. The second count charged 
only the appellants with possession of lottery material on 
January 28, 1958 (J A. 1), the day of the arrest (J.A. 18, 
30). The third count is immaterial to this appeal. On De- 
cember 4, 1958, appellants were found guilty under both 
counts and on February 13, 1959, they were each sentenced 
to imprisonment for eight (8) months to two (2) years on 
count one and eight (8) months on count two. As to each 
appellant the sentence on count two runs concurrently with 
the sentence imposed on count one (J.A. 82). 

According to the testimony of Officers Carter (J.A. 7, et 
seq.), and Poyner (J.A. 28, et seq.), the appellants and their 
co-defendants were observed during the period of Decem- 
ber 16, 1957 to January 28, 1958, to engage in activity evi- 
dencing operation of a numbers lottery. Perry was first 
observed on December 19, 1957, in the company of a co- 
defendant at the scene of their operation (J.A. 10). Craw- 
ford was first observed on December 30, 1957, in the com- 
pany of Perry (J A. 12). These observations revealed the 
use of a parked 1947 Pontiac, which was shifted from one 
location to another. The car was used to store the contents 
of bulging pockets and brown paper bags with their con- 
tents. Appellants were observed to enter the automobile 
on different occasions with either of these telltale indicia of 
lottery and depart having left their illicit cargo in the car 
(J.-A. 11-19). Also on occasions appellants were observed 
to remove from the Pontiac the large brown bags (J.A. 13- 
19). On some of these occasions the officers observed that 
the bags were transported across the poundary of the Dis- 
trict of Columbia into Maryland (J.A. 15, 18, 25, 29). Perry 
was observed at the parked automobile with bulging pockets 
or a paper bag on about 17 different occasions. Crawford 
was observed with Perry or other co-defendants on about 
four occasions. He also possessed bulging pockets or paper 
pags at these times. On three different dates Perry was 
observed, through binoculars to be sitting in the Pontiac 
with the contents of the pags visible. The contents were 
slips of paper and described as numbers slips and money 
(J.A. 35, 36). 
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After having observed this significantly systematic pro- 
cedure on the part of appellants and their co-defendants, 
the officers obtained search warrants for the 1947 Pontiac 
(J.A. 18) and arrest warrants for those involved including 
appellants (J.A. 29). On January 28, 1959, the day after 
the warrants were obtained, the officers proceeded to the 
location of the Pontiac. Shortly thereafter they observed 
appellants approach the Pontiac. Perry was driving their 
automobile. He parked and then got out and entered the 
Pontiac. At this time Crawford slid over under the wheel. 
Shortly thereafter, Perry left the Pontiac carrying a large 
paper bag. (Government’s Exhibit No. 1). While on the side- 
walk he observed the officers approach and at that instant 
he tossed the brown paper bag into the front of the auto- 
mobile which he and Crawford were using. Crawford was 
seated at the wheel at the time. The bag and its contents 
were recovered from where Perry had thrown them at the 
time Crawford was arrested. He was arrested in the car. 
Perry was arrested on the sidewalk (J.A. 18-21; 30-31). 
Upon searching Crawford, Officer Poyner recovered $113 
in change and bills (J.A. 31). Officer Mills searched appel- 
lant Perry and found a slip of paper (Government’s Ex- 
hibit No. 3) (J.A. 37). 

Lt. Foran testified that the contents of the brown paper 
bag were number slips (J.A. 41, 42). Lt. Foran also testi- 
fied that the slip of paper recovered from appellant Perry 
(Government’s Exhibit No. 3) was a collection list used for 
operating on a credit basis in the numbers business (J.A. 
44-45). According to the testimony of Foran and Detec- 
tive Foulkes, the bag contained 1679 numbers slips repre- 
senting $3,455.03 in bets placed through 125 different 
writers (J.A. 44 and 49). 

STATUTES INVOLVED 
Title 22, District of Columbia Code, Section 1501 provides: 
If any person shall within the District keep, set up, 
or promote, or be concerned as owner, agent, or clerk, 
or in any other manner, in managing, carrying on, pro- 
moting, or advertising, directly or indirectly, any 
policy lottery, policy shop, or any lottery, or shall sell 
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or transfer any chance, right, or interest, tangible or 
intangible, in any policy lottery, or any lottery or shall 
sell or transfer any ticket, certificate, bill, token, or 
other device, purporting or intended to guarantee or 
assure to any person or entitle him to a chance of draw- 
ing or obtaining a prize to be drawn in any lottery, 
or in a game or device commonly known as policy lot- 
tery or policy or shall, for himself or another person, 
sell or transfer, or have in his possession for the pur- 
pose of sale or transfer, a chance or ticket in or share 
of a ticket in any lottery or any such bill, certificate, 
token, or other device, he shall be fined upon conviction 
of each said offense not more than $1,000 or be im- 
prisoned not more than three years, or both. The pos- 
session of any copy of record of any such chance, right, 
or interest, or of any such ticket, certificate, bill, token, 
or other device shall be prima-facie evidence that the 
possessor of such copy or record did, at the time and 
place of such possession, keep, set up, or promote, or 
was at such time and place concerned as owner, agent, 
or clerk, or otherwise in managing, carrying on, pro- 
moting, or advertising a policy lottery, policy shop, 
or lottery. 


Title 22, District of Columbia Code, Supp. VII, Section 
1502 provides: 


Possession of lottery or policy tickets. 


If any person shall, within the District of Columbia, 
knowingly have in his possession or under his control, 
any record, notation, receipt, ticket, certificate, bill, 
slip, token, paper, or writing, current or not current, 
used or to be used in violating the provisions of sec- 
tions 22-1501, 22-1504, or 22-1508, he shall, upon convic- 
tion of each such offense, be fined not more than $1,000 
or be imprisoned for not more than one year, or both. 
For the purpose of this section, possession of any rec- 
ord, notation, receipt, ticket, certificate, bill, slip, token, 
paper, or writing shall be presumed to be knowing, 
possession thereof. 
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SUMMARY OF ARGUMENT 


I 


The Court’s ruling in connection with the issue of venue 
was correct. Since appellants were charged as being con- 
cerned within the District of Columbia as owners, agents 
and clerks, and in other ways, in managing, carrying on and 
promoting a lottery, the prosecution need not have proved 
the entire lottery to have been conducted in the District 
of Columbia. The appellants’ activity in using the parked 
automobile for storing recently acquired numbers slips, 
plus their activity in transporting these slips beyond the 
District of Columbia was ample evidence of appellants’ 
local activity in connection with a lottery to sustain the 
charge. 

Ir 


The evidence connecting Crawford with the appellant 
Perry and the other co-defendants during the entire period 
covered by the officers’ observations, plus Perry’s efforts 


in throwing the paper bag to Crawford was sufficient evi- 
dence for Crawford’s conviction under the possession 
count. This evidence reflected that Crawford was in con- 
structive possession of the contraband and that he aided 
and abetted Perry in the commission of the offense of pos- 
session. In any event the lesser concurrent sentence im- 
posed under count two dissipates any error. 


Il 


The trial court properly exercised its discretion in refus- 
ing to examine the talesmen on the broad and general issue 
of whether they had ever gambled in any form in the Dis- 
trict of Columbia. Such a question was not calculated to 
disclose prejudice and would have unduly prolonged the 
voir dire. Moreover, the Court in conducting the voir dire 
examination adequately inquired as to whether any member 
of the prospective panel evinced prejudice against the ap- 
pellants by virtue of the nature of the charge in the indict- 
ment. 
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ARGUMENT 
I 


The Court Ruled Correctly on the Issue of Venue 


Appellants make a two fold contention that the court 
erred in connection with its rulings on venue. They first 
assert that their convictions are erroneous because the 
issue of venue was not submitted to the jury for factual 
determination. They also contend that because the proof 
showed certain functions connected with the lottery were 
performed at an unknown location outside the District of 
Columbia, there was insufficient evidence reflecting a vio- 
lation within the jurisdiction of the trial court. 

The proof did show that an automobile was used in this 
jurisdiction by appellants and others as a temporary stor- 
age place for the bags containing the contraband. Appel- 
lants were observed either depositing or removing these 
bags from the car on a number of occasions. When the 
illicit cargo was removed from the car it was apparently 
taken into Maryland, presumably for the purpose of further 
processing by the same or other operators. It is upon this 
geographical spread that appellants rest their case. They 
say, in effect, that until there is proof that a winner is de- 
termined in the District of Columbia no lottery is estab- 
lished which can be the subject of the operating count. 
There was, however, ample expert testimony that the evi- 
dence seized were slips used in-a lottery (J.A. 38, et seq. and 
49). 

It appears undisputed that the facts of the case, as estab- 
lished by all the evidence including the testimony of co- 
defendant Proctor (J.A. 53), reflected certain lottery ac- 
tivity in the District of Columbia. The question is whether 
this local activity, constituting only a part of an entire 
lottery operation, is sufficient under the indictment. If it 
is not, then indeed appellants have hit upon a successful 
way to operate gambling business; a business which if oper- 
ated wholly on a local basis would unquestionably violate 
the law. 
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The case of Knoll v. United States, 26 App. D.C. 457, 
cert. denied 201 U.S. 643 (1906) is quite dispositive of this 
issue. In Knoll the Court held that the government need 
not prove and therefore need not allege in the indictment 
that the lottery was situated in the District of Columbia. 
Knoll was charged similarly to appellants,’ who were 
charged as being ‘‘concerned as owners, agents and clerks, 
and in other ways, in managing, carrying on and promoting 
a lottery known as the numbers game.”’ This Court through 
Chief Justice Shepard, stated in connection with the indict- 
ment: 


“¢Section 863 is very comprehensive in its language, 
and was evidentally devised for the prevention of the 
policy-lottery mischief in all of its ordinary forms in 
the District of Columbia. In the execution of this in- 
tention it creates several distinct offenses that may be 
committed in the maintenance, promotion, prosecution, 
and exploitation of such schemes; and it makes no dif- 
ference whether the scheme may have been originally 
organized, set wp, or situated in some other jurisdiction, 
provided the prohibited acts charged in the indictment 
shall have been committed in the District. If one be 
charged as appellant is, with being concerned as agent 
in menses any policy lottery or policy shop in the 
District, the offense consists of the-act charged, and it 
is immaterial where the principal office or shop may be 
located. If a person only keeps, sets up, or promotes a 
lottery beyond the limits of the District he is not in- 
dictable therein; but if, as owner, agent, clerk, or in any 
other-manner he be concerned in managing the same 
im the District, he comes clearly within the operation 
of the statute.’’ (Emphasis supplied.) 

4 
Thus, the law is clear that the conduct of appellants in 
the instant case is sufficient for conviction under the indict- 
ment. This is true not only as to the issue appellants rely 


1 Title 22, D.C.C., Section 1501, under which the appellants are 
charged is substantially the same. 
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upon, but also as the general issue of sufficiency. Aiken v. 
United States, 98 U.S. App. D.C. 66, 232 F.2d 66 (1956) and 
Davis, et al v. United States, — U.S. App. D.C. — — F.2d 
—, No. 15,020, decided December 14, 1959. Moreover, since 
the evidenced conduct of appellants was unquestionably 
within the District of Columbia their proposed instruction, 
under the caption ‘‘Venue”’ (J.A. 75), was improper. 


II 


The Evidence is Sufficient to Sustain Crawford’s Conviction 
Under the Possession Count, But Even If Not He is Un- 
harmed Because of His Concurrent Sentence 


Appellant Crawford asserts that a judgment of acquittal 
should have been entered as to him under count two charg- 
ing him with possession. From his repeated and continued 
participation in the operation of the venture it is clear that 
his conviction for possession can be sustained under either 
of two theories. First, he may be said to have been in con- 
structive possession of the contraband. Jackson v. United 
States, 94 U.S. App. D.C. 71, 914 F.2d 240, cert. denied, 347 


of Perry who was sh 
he attempted to rid h 


of the smaller concurre 
Crawford under the poss' 
bayashi v. United States, 320 US. 81 (1943). 


Il 


The Trial Court Properly Conducted the Voir Dire 
Examination 


Appellants’ final assertion of error deals with his request 
to have the veniremen questioned. regarding ‘¢whether they 
gamble or have gambled in any form or fashion in the Dis- 
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trict of Columbia’’ (J.A. 3). According to the record, dur- 
ing the colloquy which took place before the voir dire ex- 
amination, the court alternatively offered to inquire whe- 
ther any prospective juror was prejudiced against any per- 
son charged with a numbers game violation, and whether 
there was any reason that a fair and impartial verdict could 
not be based solely on the evidence (J.A. 5). This was ap- 
parently not satisfactory to appellants for they voiced no 
acceptance (J.A. 6). 

After the colloquy nothing further was said about this 
issue by appellants. They failed to include it in their 
Statement of Points filed pursuant to Rule 15. Moreover, 
the transcript of proceedings filed pursuant to this Court’s 
order of July 28, 1959, allowing transcription at govern- 
ment expense, does not include what was said by the Court 
on voir dire. 

Had appellants included this issue in their Statement 
of Points it would have become apparent at the time of 
marking the transcript for the Joint Appendix that such 
omission had been made. It was not, however, until ap- 
pellants’ brief was ultimately filed that it became apparent 
to the goevrnment that appellants sought to raise an addi- 
tional isue. Without having provided timely notice of 
intention to rely on this issue a complete joint appendix 
is not now available.’ 

The government, however, has ordered from the court 
reporter the transcript of the voir dire. It hag been filed 
as a Supplemental Record on Appeal in this case and a 
Supplemental Appendix of the pertinent parts thereof is 
annexed to this brief. 

The government submits that the Court’s examination 
in accordance with Rule 24 F.R.Cr.P., sufficiently covered 
all the necessary points in order to supply counsel with 
information to arrive at the conclusion to either accept or 
strike a juror. In United States v. Mesarosh, 116 Fed. 
Supp. 345 (W. D. Pa.) the Court stated on page 349: 


2Cf. Wade v. United States, 259 F.2d 950, 104 U.S. App D.C. 
135 (1958) and Rule 15 and 16(a) of the rules of this Court. 
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“Tf the court had not been satisfied that each juror 
could and would fairly and impartially perform his 
duty, we would have continued the voir dire. Since 
we were satisfied of that fact, however, the purpose 
of the voir dire was ended.’’ 


In the instant case, it is apparent from the record that the 
jury could and would fairly and impartially perform their 
duty. The Court did inquire, as it had offered to do when 
appellants made their request, if any prejudice existed in 
the minds of the individuals in the panel because appellants 
were charged with violation of the gambling laws (Supp. 
Appendix 1). The Court also granted appellant’s request 
(Supp. Appendix 1) by inquiring of the panel if any of 
them were members of an organization or group which has 
for its purpose the detection and prosecution of persons 
believed to be engaged in gambling activities, and also 
whether any of the panel believed that because a person 
was indicted he was guilty (Supp. Appendix 2). 

It might also be observed that appellants are precluded 
from asserting this error because they failed to exhaust 
all their peremptory challenges (Supp. Appendix 2) Horton 
v. United States, 15 App. D.C. 310 at 319 (1899). 

Moreover, the trial court was correct in not making the 
initial broad, general inquiry requested by appellants (J.A. 
3). Courts have broad discretion as to the questions to 
be asked on the voir dire. Aldridge v. United States, 283 
U.S. 308 (1931), Horton v. United States, supra at p. 319 
of 15 App. D.C., Frederick v. United States, 163 F.2d 537, 
(9th Cir. 1947), Sellers v. United States, — F.2d —, — 
US. App. D.C. —, No. 14,682, decided September 17, 1959. 
Where, as here, the proposed voir dire questions are so 
broad and general that to ask them would unduly protract 
that portion of the proceedings, the court acted properly 
in denying the request. Apropos is a statement by Judge 
L. Hand in United States v. Dennis, 183 F.2d 201, 227 (2d 
Cir. 1950) : 


“Tf trial by jury is not to break down by its own 
weight, is it not feasible to probe more than the upper 
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levels of a juror’s mind. * * * The defendant’s ques- 
tions, which the Rule gave them the privilege of sub- 
mitting here, were more specific and might have evoked 
answers that disclose sentiments that on further prob- 
ing might, in turn, have evoked prejudice, which ought 
to have disqualified the juror; but by themselves, they 
would not have done so. In other words, they were 
useful only as preliminaries to a further detailed exam- 
ination; and that might have unduly extended the 
voir dire... .’’ 
CONCLUSION 
Wuenerore, it is respectfully submitted that the judg- 
ment of the District Court be affirmed. 


Outver GascH, 
United States Attorney: 


Cagt W. BEeLcHER, 
Frank Q. NEBEKER, 
Assistant United States Attorney. 
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Carat Action No. 421-58 
2 (In Open Court:) 


(The prospective jury panel was sworn, and the follow- 
ing proceedings were had:) 


4 The Court: Do any of you entertain any prejudice 
whatsoever against a person who is simply charged with 
violating the gambling laws of the District of Columbia, 
or the lottery laws, or violating gambling laws relating to 
the 

5 so-called numbers game? 

I will put the question this way: Would the fact these 
defendants are simply charged with a violation of the gam- 
bling laws prejudice the mind of any juror to the extent 
you would not be able to sit in this case and render a fair 
an- impartial verdict, based solely on the evidence presented 
in open court and on the law as the Court will give you at 
the conclusion of the case? 


(No response.) 


The Court: Does any reason whatsoever suggest itself 
to any member of the panel why he or she could not sit 
in this case and render a fair and impartial verdict, based 
solely on the evidence and on the law that the Court will 
state it to be at the conclusion of the case. 


6 Mr. McKenzz: I wish you would enquire whether any 
member of the panel belong to an organization or group 
which is committed to the detection and prosecution of 
persons believed to be engaged in gambling activities. 


° * * . * 


Mr. McKenzie: I wish you would ask them do they 
7 believe the fact an indictment is returned against a 
defendant is indicative of guilt. 


. * ° * * 


(1) 


2 


8 The Court: Is there any member of the panel as now 
constituted who is a member or belongs to any organization 
or group which has for its purpose or principal purpose 
the detection and prosecution of persons believed to be 
engaged in gambling activities. 


(No response.) 


The Court: I take it by your silence none of you are 
members of such an organization. 

Does any member of the panel as now constituted believe 
that merely because a,person is indicted by the Grand Jury 
for the alleged commission of an offense that therefore 
he must be guilty? Does anybody believe that? 


(No response.) 


17 The Covurr: How many more challenges do you have? 
Mr. Srrwicx: I believe there would be two left. 
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